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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


$105. Lire.—Authority to receive Premiums.—The policy was 
received from S., an agent appointed to solicit applications and 
collect premiums, to whom the first premium was paid. The 
second premium was paid five days before due, to the sub-agent 
of 8., and was credited against the policy in the account rendered 
by S. to the company four months after. There was evidence 
that S. was no longer agent at the time of receiving the premi- 
um, and had no authority to accept it or bind the company with- 
out a renewal receipt duly signed, which was not given. No ob- 
jection was raised by the company to the payment until after the 
death of the insured, six months later. Held, that if S. was a gen- 
eral agent, with authority to bind the company by a receipt of a 
renewal premium previous to the time payment was made, the 
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payment to him was sufficient, unless the insured was notified 
that his authority had been revoked, or that a payment would 
not be good without a particular form of receipt. 


Story on Agency, secs. 126, 127, 470, 471 ; Paley on Agency, sec. —. 


Held, that if the company failed to notify the insured that it 
repudiated the payment during his life, such repudiation would 
be a fraud after his death. 


Southern Mut. Life Ins. Co. vs. McCuin. 
Rep’d Jour’l, p. 523. 


ARSON. 


$106. Fire.— Quantum of Evidence.—In an action on a pol- 
icy of insurancé against loss by fire, where the defense is that 
the property insured was willfully burned by the assured, the 
rule in civil, and not in criminal cases, as to the quantum of 
proof, applies, and a charge to the jury that the defendant is 
bound to establish the defense beyond a reasonable doubt, and 
by the same measure of proof that would be necessary to convict 
the plaintiff if he was on trial upon an indictment charging that 
offense, is erroneous. Such burning is not always and necessa- 
rily a criminal act. 

Thurtell vs. Beaumont, 8 J. B. Moore, 612; 1 Bing., 339; 2 Greenl. Ev., 
2418 ; 1 Taylor’s Ev., (5th ed.) 97a, disapproved ; Stephen on Ev., art. 94, p. 
115 ; Thompson vs. Hopper, 6 E. & B., 172, 196 ; Dudgeon vs. Pembroke, 
Law Rep., 9 Q. B., 581 ; 1Q. B. Div., 96 ; 2 App. Cas., 284 ; Thompson vs. 
Hopper, E. B. & E., 1038; Schmidt vs. N. Y. U. M. F. Ins. Co., 1 Gray 
529 ; 2 East Pl., 1027, 27; 1034, 211; State vs. Fish, 3 Dutcher, 323; State 
vs. Wyckoff, 2 Vroom, 65; 1 Phillips Ins., 21046 ; 2 Whart. Ev., 21246 ; 
10 Am. Law Rev., 642; G. W. Railway Co. vs. Rimell, 18 C. B., 575 ; 
Metcalf vs. L. & B. & 8. C. Railroad Co., 4 C. B., (N. S.,) 807; Voughton 
vs. L. & N. W. Railroad Co., Law Rep., 9 Exch., 93; McQueen vs. G. W. 
Railroad Co., Law Rep., 10 Q. B., 569; Cooper vs. Slade, 6 E. & B., 447 ; 
6 H. of L. Cas., 746; Gordon vs. Parmelee, 15 Gray, 413 ; Bradish vs. 
Bliss, 35 Vt., 326; Munson vs. Atwood, 30 Conn., 102; Bissel vs. Wert, 35 
Ind., 54; Seott vs. Home Ins. Co., 1 Diilon C. C., 105 ; Huchberger vs. 
Merchants’ Fire Ins. Co., 4 Bissel, C. C., 265; Washington Ins. Co, vs. 
Wilson, 7 Wis., 169; Blaeser vs. M. M. M. Ins. Co., 37 id., 31 ; Rothschild 
vs. Amer. Cent. Ins. Co., 62 Mo., 356; Aitna Ins. Co. vs. Johnson, 11 
Bush., 587 ; Hoffman vs. W. M. & F. Ins, Co., 1 La. Ann., 216 ; Whitman 
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vs. Same, 8 Rob., 442. Cases of Conover vs. Van Mater, 3 C. E. Green, 
481 ; Taylor vs. Morris, 7 id., 606, distinguished. 

Kime vs. Hibernia Ins Co. 

Rep’d Jour’l, p. 497. 


EVIDENCE. 


§ 107. Lire—Statements of Insured.—Spitting of Blood.—In 
a suit upon a policy of insurance procured by one upon the life 
of another, for the purpose of showing what was the condition of 
the latter when he made his application for insurance, state- 
ments made by him which were expressions of his feelings at the 
time, are admissible in evidence, provided they were not made 
too long before the application, to throw light upon the subject. 
3ut such statements of his as may have related to prior ill-health, 
are not admissible. 

1 Greenl. Ev., sec. 101. 

Parol evidence is admissible to show in what sense the term 
“ spitting of blood ” is used in an application for life insurance. 

Singleton vs. St. Louis Mut. Life Ins. Co. 

Rep'd Jour'l, p. 576. Mo. 8. C. 


$108. AccipENT.—Of Disability.—Letters.—In a suit on an 
accident policy, evidence of the plaintiff that he “ was not able to 
do anything ” for.nine or ten weeks, was properly admitted. It 
was not error to admit proof of contents of letters to company’s 
secretary, whose production by the opposite party was impossi- 
ble on account of insufficient notice. Letters of the secretary 
to insured in reply were properly admitted without proof of sig- 
nature. 

1 Greenl. Ev., sec. 573 a. 

Lyon vs. Railway Passenger Ass. Co. 

Rep’d Jour’l, p. 491, Iowa 8. C. 


LIMITATION OF REMEDIES. 


$109. Fire.—Stipulation limiting Time for bringing Suit—The 
charter of an insurance company required all suits to be brought 
on policies issued by the company within twelve months from the 
date of loss. A policy issued to the plaintiff contained a stipulation 
that it was made and accepted subject to the charter, and also 
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provided that no suit or action for the recovery of any claim by 
virtue of the policy, should be sustained in any court unless com- 
menced within twelve months after the loss should occur, and 
should any suit or action be commenced after the expiration of 
twelve months, the lapse of time should be taken and deemed as 
conclusive evidence against the validity of the claim, any statute 
of limitation to the contrary notwithstanding. Plaintiff brought 
suit on the policy more than twelve months after a loss had oc- 
curred. eld, that the above stipulation was operative and bind- 
ing, and precluded the plaintiff from maintaining his suit. 

Amesbury etal. vs. Bowditch Mut. F. Ins. Co., 6 Gray, 596 ; Cray vs. Htfd. 
F. Ins. Co., 1 Blatchf. C. C., 280; Ketchum vs. Protection Ins. Co., 1 Al- 
len, (N. B.,) 136, 187 ; Wilson vs. Aitna Ins. Co., 27 Ver., 99; Keim et al. 
vs. Home Mut. F. & M. Ins. Co., of St. Louis, 42 Mo., 38, 

Glass vs. Walker, assignee. 

Rep’d Jour’l, p. 526. Mo. §. 0. 


MORTGAGEE. 


§ 110. Firnr.—ZInterest of in Policy.—Right of Action.—S. mort- 
gaged the property to A., one condition being that if the mortga- 
gor should keep the building insured for the benefit of the mort- 
gagee at such offices as he shall approve until the payment of the 
debt, and perform the other conditions named, it should be void. 
Insurance was obtained by S. more than a year’ after the mort- 
gage without the knowledge or consent of A., in his own name, on 
the house and the furniture, which was not mortgaged in one pol- 
icy. The policy was kept by S., and no assignment or agree- 
ment with A. was made other than that in the mortgage. eld, 
that the facts do not justify the inference that the policy was ob- 
tained with the intention to perform the condition of the mort- 
gage so as to bring it within those cases which hold that under 
such circumstances the mortgagee has an equitable lien on the 
fund. 

Cases of Providence Co. Bank vs. Boston, 24 Pick., 204; Hazard vs. 
Draper, 7 Allen, 266; Nichols vs. Baxter, 5 R. I., 34; Commonwealth vs. 
Brooklyn Ins. Co., 44 N. Y., 42, distinguished. Moody vs. Wright, 13 
Met., 17, 82 ; Palmer vs. Morrill, 6 Cush., 282 ; Christmas vs. Russell, 14 
Wall., 70; Morington vs. Keane, 2 De G. & J., 292, 317. 

Heid, that the policy covering part of the property of S. not 
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subject to the mortgage, A. could not in any event enforce his 
claim by a suit at law in the name of S., since it would require 
the company to pay one loss by installments to two parties, and 
be subject to two suits in the same cause of action. 

Palmer vs. Merrill, 6 Cush., 287 ; Gibson vs. Cook, 20 Pick., 15. 

Stearns vs. Quincy Mut. Fire Ins. Co. 

Rep’d Jour'l, p. 506. Mass. S. J. C. 


ORAL CONTRACT. 


$111. Fire.—Vulidity of —Evidence.—The evidence tended to 
show an oral agreement to insure with the local agent intended 
to be binding, and that the premium was agreed on. The agent 
had frequently issued policies on similar risks, and was furnished 
with the necessary blanks. The delivery of the policy was de- 
layed until the special agent should inspect the building and de- 
termine the desirableness of the risk. Held, that an oral as well 
as a written contract may be binding. 

Sanborn vs. Fireman’s Ins. Co., 16 Gray, 448. 

Held, that there was sufficient to justify a finding of an oral 
agreement within the scope of the agent’s authority, which was 
binding on the company so long as it had not been terminated 
by the latter. 

Baxter vs. Massasoit Ins. Co., 13 Allen, 320. 

Putnam vs. Home Ins. Co. 

Rep’d Jour’l, p. 550. Mass. §, J.C. 


PAROL CONTRACT. 


$112. Fire.—Agent’s Authority— Requisites of.—Evidence.— 
Waiver.—An agent furnished with blank policies which he is au- 
thorized to fill up and deliver and make binding until canceled, 
has also authority to make preliminary executory contracts by 
parol. In order to a valid parol contract the subject of insur- 
ance, the time, amount, and premium must be shown to be agreed 
on. Evidence of an agreement to replace a certain policy in the 
H. company at its expiration by a policy in the L. company, ata 
specified rate, is evidence of a valid parol contract. 

Linsley vs. Lovely, 26 Vt., 123, distinguished. 
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It was claimed that the policy, if issued according to agree- 
ment, would have been invalidated by things shown to exist in 
connection with the policy. Held, that the agreement having 
been made by the agent with full knowledge of the facts, was 
valid. 

Wood on Fire Ins., sec. 402, and cases cited ; Brink vs. Ins. Co., 49 Vt., 
453. 

Proofs of loss had not been made within the time that would 
have been required by the policy if issued in the contemplated 
form. Held, that a refusal to issue the policy was a denial of 
liability and a waiver of the condition requiring such proofs. 

Wood on Fire Ins., see. 10, and cases cited ; Ins. Co. vs. Colt, 20 Wall., 
560 ; Sanborn vs. Fireman’s Ins. Co., 16 Gray, 453 ; Wood on Fire Ins., 
sec. 419. 

Weeks vs. Lycoming Ins. Co. 

Rep’d Jour'l, p. 552. U. 8. C. C. Vr. 


POLICY. 


§ 113. InLanp.—Construction.-—Package.—Partial Loss.—Aver- 
age.— Memorandum Clause-—Buckwheat was shipped in bulk, in 
a tow of three barges, and insured under an open policy with a 
memorandum indorsement as follows: ‘“ Conveyance, Mohawk 
and barges from Lansing to St. Louis ; property 39,085 bushels 
buckwheat at $1.15 per bushel; sum $44,945; rate 1; premium 
$449.45.” The policy provided among other things, “that each 
package was to be subject to its own average, and in case of par- 
tial loss, the loss should be ascertained by a separation of the 
contents of the package so damaged ;” also, that “the insurers 
should not be liable for any partial loss on corn or grain of all 
kinds, unless it should amount to 20 per cent, exclusive in all 
cases of all charges and expenses incurred for the purpose of as- 
certaining and proving the loss.” The contents of one of the 
barges was damaged by water through a collision. Held, that 
each specific bushel did not constitute a package within the 
meaning of the policy. Held, that the 20 per cent must be esti- 
mated not according to the amount damaged, but according to 
the value. Held, that the amount of the loss after deducting the 
sum realized for the damaged wheat being less than 20 per cent’ 
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of the value either of the whole shipment or of the grain in that 
barge, the company was not liable. 

Hernandez vs. Sun Mut. Ins. Co., 6 Blatch. C. R., 317; Newlin vs. Ins. 
Co., 20 Penn., 312. 

Held, that the case is not affected by evidence of an amount of 
grain shipped in the barge in excess of that mentioned in the 
policy or accounted for, which was not shown to be lost by any 
peril insured against. Held, that the chwuse, “ each package shall 
be subject to its own average,” only refers to a shipment in bags, 
bales, boxes, or parcels, and when a valuation and average on 
each is secured by the shipper, and has no relation to a ship- 
ment in bulk. 

Stephens & Bennett on Ins., 439. 

Held, that the memorandum clause is not inconsistent with the 
other clauses. 

3 Kent’s Com., 370. 


Haenchen et al. vs. Franklin Ins. Co. et al. 
Rep’d Jour’|, p. 516. Mo. 8. C. 


§114. Acciwent.—Construction.— Totally Disabled.—Immedi- 


ate Notice.—The policy provided that insured might recover for 
accidental injuries only which totally disabled and prevented him 
from the transaction of all kinds of business. Held, that instruc- 
tion that the plaintiff might recover though able to do some parts 
of the accustomed work pertaining to his business, so long as he 
could not to some extent do all parts and engage in all the 
employments of it, was erroneous. Held, that instruction 
that the ability of the insured to engage in some business 
or occupation would not prevent recovery unless it was one 
which he was qualified to engage in as an occupation and trans- 
act in the ordinary way, was erroneous ; such partial disability 
does not entitle to an indemnity. The policy, after stating the 
conditions of the company’s liability, adds, ‘“ Provided that in 
the event of bodily injury or death insured against by reason of 
which a claim for loss may be made under this contract, imme- 
diate notice shall be given,” etc. Held, that the liability of the 
company is contingent on such notice being given, and instruc- 
tion that a failure to give such notice in the time provided, will 
not prevent recovery unless it prevented the company from prop- 
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erly investigating the loss, was erroneous. Where notice was 
delayed a month, but it appeared that insured was under treat- 
ment nine weeks, the question of due diligence was for the jury, 
and a refusal to instruct as a matter of law, that it had not been 
exercised, was not error. 


May on Ins., sec. 462. 


Lyon vs. Railway Passenger Ass. Co. 


PRACTICE. 


$115. Lirs.—Zquity.— Reinstatement of Policy—When the 
premiums have been tendered and refused, and all the parties 
are before the court, and it is necessary to know at once their 
reciprocal rights, a suit in equity may be maintained to compel 
a reinstatement of the policy. 

Cohen vs. N. Y. Mut. Life Ins. Co., 50 N. Y., 610; Hayner vs. Am. Pop. 
Life Ins. Co., 36 N. Y. Supr. Ct., (J. & S.,) 211; S. C. aff'd, 62N. Y., 620. 


Meyer vs. Knickerbocker Life Ins. Co. 
Rep’d Jour'l, p. 582. N.Y.C. A. 


PREMIUM. 


$116. Lire.— Non-payment.— Forfeiture.— Place of Payment.— 
Notice.—The first premium on a life policy was paid to the local 
agent at C. through whom it was procured. This agency was 
soon after discontinued, and the insured was notified to pay the 
next premium to the agent at S., and afterward he was regularly 
notified to pay the premiums to the agent at V. until the pre- 
mium falling due Noy. 11, 1871, concerning which no notice was 
received. After the premium became due, inquiry was made of 
the agent at S. as to whom it should be paid, by one G., the 
cashier of the bank through whom the previous payments had 
been made, and he was instructed to pay to the agent at M., who 
held the renewals. Payment was tendered on Dee. 3Uth and re- 
fused without certificate of health. Insured was then sick, and 
died during the following week. There was evidence that the 
insured was ready and would have paid had notice been received, 
also that the notice was mailed by the agent at M., 30 miles 
away, on November Ist. Held, that forfeitures are not favored 
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by the law, and representations or acts of a company leading the 
insured to believe that by compliance a forfeiture will be avoided, 
will estop the company from alleging a forfeiture in case of such 
compliance. Held, that while the domicile of the company is the 
legal place of payment, failure to pay promptly at such domicile 
will not forfeit the policy where the insured resides in a distant 
State and has been accustomed to pay a local agent there, under 
the company’s own directions, and has received no notice to the 
contrary. fel, that if prompt payment was prevented by a fail- 
ure to receive the notice, and tender was made immediately upon 
its receipt, the policy was not forfeited. 

Cases of Ins. Co. vs. Davis, 95 U. S., 425; Ins. Co. vs. Statham, 93 U. 
S., 24, distinguished, 

N. Y. Life Ins. Co. vs. Eggleston. 

Rep’d Jour’, p. 510. U.S. 8. C. 


$117. Lirr.— Prompt Payment.— Forfeiture.—Dividend.— 
Tender.—Nmsuit.—The quarterly premiums on a life insurance 
fell due on the 14th and was tendered on the 16th—the 15th be- 
ing Sunday. The company refused to receive it, and declared 
the policy forfeited. At the time of the tender the assured was 
entitled to dividends in excess of the premium due ; the company 
had sent notices of the falling due of ail previous premiums, and 
had received former premiums without objection when overdue. 
Held, That evidence having been offered to show such a cus- 
tom, it should have been received, and it should have been left 
to the jury to say whether it was the custom of insurance compa- 
nies to send notices of premiums falling due. 

Helm vs. Phila. Life Ins. Co., 11 P. F. Smith, 107. 

The assured was entitled to the benefit of the dividend due 
him at the time of tender of premium. Tender of subsequent 
premium was unnecessary. It was error to direct a nonsuit to 
be entered. 

Girard Life Ins. Co., adm’rs, vs. Mutual Life Ins. Co. 

Rep’d Jour’l, p. 642. Pa. 8. C. 


$118. Lire.—Prompt Payment.—Refusal to give Information. 
—Tender.—The policy was participating. Changes in the meth- 
od of payment had been made during its life. Payments had 
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been made to the local agent upon information furnished by him 
of the amount due, which was varying. The agent had been dis- 
charged and no other substituted. Seven days before the pre- 
mium was due, the insured addressed a letter to the company, 
inquiring concerning the payment, and inclosing a post-office or- 
der, with the expressed belief that it was the amount of the last 
payment. It was claimed that the money order was not re- 
ceived. No response was made to the letter. Where the com- 
pany had so dealt with insured as to lead her to expect she 
would be informed in good time of the amount of premium due, 
it could not be dumb and then avail itself of the benefit of a 
lapse thus produced. 

Leslie vs. the same defendant, 63 N. Y., 27; N. Y. Life Ins. Co. vs, Eg- 
gleston, U. S. S. C., 17 Albany Law Journal, p. 368. 

Held, that the company was estopped from setting up that the 
policy had lapsed through failure to make prompt payment. 
Held, that after repeated offers to pay and repeated refusals to 
accept, a tender on each recurring pay-day was not needed, and 
the insured was entitled to as full compensation as strict observ- 
ance of the contract would secure. 

Shaw vs. Rep. Ins. Co., N. Y. C. A., April, 1877 ; Hayner vs. Pop. Ins. 
Co., id. 

Meyer vs. Knickerbocker Life Ins. Co. 


REPRESENTATION. 


$119. Lire.—Frauduent.—The plaintiff claimed to have been 
fraudulently deceived and induced to procure the insurance by 
false representations. Held, that representations in newspapers 
and pamphlets, not shown to have come to the knowledge of in- 
sured, however fraudulent, are of no importance. //eld, that 
representations in a pamphlet simply designed to show that it 
was cheaper to insure with defendant than with other companies 
named, and not alleged to be false or fraudulent, were of no im- 
portance. Held, that representations of the agent that the in- 
sured would at the end of the term receive a considerably larger 
sum than the face of the policy, was a mere promise, of which 
fraud could not well be predicated. 


Rohrschneider vs. Knickerbocker Life Ins. Co. 
Rep’d Jour’l, p. 573, 
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TITLE. 


§ 120. Fire.—Change of Interest.—The policy provided that it 
should be void if, without written consent first obtained, the 
“ property shall be sold or conveyed, or the interest of the par- 
ties therein be changed in any manner, whether by act of the 
parties, or by operation of law ; or the property shall become in- 
cumbered by mortgage, judgment, or otherwise.” Through the 
death of the insured his interest had passed, nearly two years 
previous to the loss, to his four brothers, under the devise in his 
will. Two of the brothers had died, and their interests had 
passed to their heirs or devisees. Held, that there was a change 
of interest which avoided the policy. 

Cases of Wyman vs. Wyman, 26 N. Y., 253; Burdock vs. Rockingham 
Mut. F. Ins. Co., 24 N. H., 550, distinguished ; Lapin vs. Charter Oak Ins. 
Co., 58 Barb., 325. 

Sherwood, adm’r, vs. Agricultural Ins. Co. 

Rep’d Jour’, p. 520. N.Y. C. A. 


§ 121. Fire.— Construction.— Deed.— Mortgage. — Separable 
Con'ract.—The question in the application : “ What is your title 
or interest in the property?” was answered in a single word, 
“Deed.” The application was a warranty. Held, that this did 
not necessarily import an unqualified grant in fee of a freehold 
estate. The answer is elliptical, and in the absence of bad faith 
there was no breach of warranty where the plaintiff had an in- 
terest or title that had its origin in a deed. 

Co. Litt., 345 b, 155 ; Northampton vs. Smith, 11 Mete., 390. 

At the time of effecting the insurance there were two mort- 
gages on the property, which had been foreclosed, sale had, and 
judgment for deficiency entered ; but the amount due on them 
had been paid over and accepted, though not technically dis- 
charged on the record. Held, that the mortgages were not a le- 
gal incumbrance, and there was no breach of a warranty that 
there was no incumbrance on the premises. The policy provid- 
ed that if the property insured should be afterward incumbered, 
the insurance should be void until the written consent of the 
company was obtained. The insurance was upon buildings and 
chattel property in them, valued separately. The buildings were 
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afterward incumbered without consent. Held, that while the 
policy was void as to the buildings, the valuations being separate 
though the premium was entire, the contract was separable and 
the insurance was valid as to the chattels. 

Cases considered of Johnson vs. Johnson, 3 B. & P., 162; Mayfield ys. 
Wadsley, 3 B. & C., 357; Robinson vs. Green, 3 Met., 159 ; Carleton ys, 
Woods, 8 Foster, (N. H.,) 290; Miner vs, Bradley, 22 Pick., 457 ; Story on 
Sales, 7240 ; Barnes vs. Union Mut. Fire Ins. Co., 51 Maine, 110 and cases 
there cited; Triesmuth vs. Agawam Mut. Fire Ins. Co., 10 Cush., 587; 
Fire Ass’n vs. Williamson, 26 Penn. St., 196; Lochner vs. Home Mut. Ins. 
Co., 17 Mo., 247 and 19 Mo., 628 ; Phoenix Ins. Co. vs. Lawrence, 4 Met., 
(Ky.,) 9; Clark vs. New Englaad Ins. Co., 6 Cush., 342; Hartford Ins, 
Co. vs.. Walsh, 54 Ill., 164 ; Koontz vs. Hannibal Savings Ins. Co., 42 Mo., 
126; Date vs. Ins. Co., 14 Up. Can. Com. Pl., 540; Deidericks vs. Com. 
Ins. Co., 10 J. R., 233 ; French vs. Chen. Mut. Ins. Co., 7 Hill, 122; Wil- 
son vs. Herkimer Co. Ins. Co., 6 N. Y¥., 53; Chaffee vs. Catt. Co. Mut. Ins, 
.Co., 18 N. Y., 376 ; Heacock vs. Saratoga Mut. Fire Ins. Co., N. Y. C. A., 
1876 ; Perkins vs. Hart, 12 W. Wheaton, 237-251; Rodeman vs. Hazel- 
hurst, 9 Gill, 294; Brown vs. Vinal, 3 Metc., 533 ; Curtis vs. Leavitt, 15 
IN. 3,5 228. 

Merrill vs. Agricultural Ins. Co. 

Rep’d Jour'l, p. 531. N.Y. C.A. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


HULDA ROHRSCHNEIDER, Appellant, 
US, 


KNICKERBOCKER LIFE INS. CO., Respondent.* 


The plaintiff claimed to have been fraudulently deceived and induced to procure 
the insurance by false representations. 


Held, that representations in newspapers and pamphlets, not shown to have come 
to the knowledge of insured, however fraudulent, are of no imp :rtance. 


Held, that representations in a pamphlet simply designed to show that it was 
cheaper to insure with defendant than with other companies named, and not 
alleged to be false or fraudulent, were of no importance. 


Held, that representations of the agent that the insured would at the end of the 
term receive a considerably larger sum than the face of the policy, was a mere 
promise, of which fraud could not well be predicated. 

Judgment affirmed. 


Henry Weate, for Appellant. 
S. Hann, for Respondent. 


Fart, J. 
This action was brought to recover back the premiums paid by the 
plaintiff to the defendant upon a life policy, issued by it to her, which 


* Decided May 21, 1878, 
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she claims she was induced by certain false and fraudulent represen. 
tations and promises, to apply for and take. 

The policy was an endowment policy of $500, for five years. It 
was dated Feb. 11, 1867. It is not claimed that there were any false 
statements contained in the policy, but the claim is that the plaintiff 
was induced to take the policy and pay the premiums for five years, 
by faise and fraudulent statements mate to her before she took it. 
The evidence shows that she could not read the policy, and that she 
was ignorant of its terms until after the expiration of the five years, 
when she called for the amount insured. 

She was nonsuited at the Circuit, no grounds of the nonsuit be- 
ing specified. At the Geveral ‘Term the nonsuit was sustained upon 
the ground that the plaintiff was bound to know the contents of her 
policy, and that having acquiesced in her policy du:iug the eutire 
term of five years, it was too late thereafter for her to complain that 
it was not what she bargained for. 

Without determining that the ground upon which the General 
Term put its affirmance is right, we are of opinion that the nonsuit 
must be sustained, for the reason that plaintiff did not prove that she 
was defrauded. She was undoubtedly mistaken as to the nature of 
her policy, and disappointed in the results of her insurance, but 
we can find no evidence that she was induced by fraud to take the 
policy. 

Representations which did not come to her knowledge, and which 
did not influence her conduct, however fraudulent, are of no import- 
ance. The alleged representations were contained in certain pamph- 
lets, and in advertisements in newspapers. It is not claimed that all 
such pamphlets and advertisements came to her knowledge, and we 
must therefore look to her evidence to see which of them came to 
her knowledge, and upon which of them she relied. 

She testified that one Schloepfer was the agent who negotiated the 
insurance with her ; that about two weeks before the insurance, he 
gave her a German pamphlet, (exhibit A.4,) and that she read it, 
and that she also read advertisements in the German newspapers, 
and that the advertisements were similar in substance to the stute- 
ments contained in the pamphlet. To know, therefore, the written 
representations made to her, we need look only at the pamphlet 
which she read. That pamphlet, so far as the record discloses, was 
desigued simply to show that it was cheaper to insure with the defend- 
ant than with either of six other companies named, and it contained 
a table showing the difference in the rate of insurance between this 
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company and the others. There was no allegation in the complaint, 
and no proof upon the trial that the representations contained in this 
pamphlet were false or fraudulent. 

She testified, also, that at the time she took the policy, the agent 
told her she would at the end of five years receive over $570. This 
was at most a mere promise to be performed in the future, and fraud 
cannot well be predicated of such a promise. Besides, it was not* 
shown that the agent did not make the promise in good faith. 

When the plaintiff was insured, and annually thereafter, she paid 
one half of the premium in cash, and gave her note for the other 
half, with interest. It is claimed that the defendant represented, be- 
fore this policy was issued, that such notes always had been, and that 
these notes would be paid out of dividends to be declared to the pol- 
icy-holders, and hence that all the insured would have to pay, was 
the one half of the amount of the premiums, and it was shown that 
these representations were untrue. 

These are the main representations relied upon to sustain this 
action. They were contained in some of the pamphlets circulated by 
the company, and in some of the newspaper advertisements. But 
there was no proof that such representations ever came to the knowl- 
edge of the plaintiff, or that she was influenced by them. It is not 


sufficient that they were made to the public generally, so long as it 
does not appear that she read them or heard of them. 

We are therefore of opinion that the plaintiff fail.d to prove a cause 
of action, and that she was properly nonsuited. 

Judgment affirmed, with custs. 

All concur, except AnDrEws, J., absent. 
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Insurable interest.— Uncle and nephew.—A policy of insurance procured by one 
upon the life of another, tor the benefit of the former, who has no pecuniary in- 
terest in the coutinuance of the life insured, is against public policy and void. 
The mere relation of uncle and nephew does not constitute an insurable inter- 
est, to enable either to insure the life of the other. 

Held, therefore, where an uncle insured for his own benefit the life of his nephew, 
without having any pecuniary interest in the life, that the policy was void. 
The burden of proving an insurable interest in the life of the assured, lies upon 

him who claims the insurance. 

2. Life Insurance. —Evidence.—Spitting of blood.—In a suit upon a policy of insur- 
ance procured by one upon the life of another, for the purpose of showing 
what was the condition of the latter when he made his application for insur- 
ance, staiemeuts made by him which were expressions of his feelings at the 
time, are admissible in evidence, provided they were not made too long before 
the application, to throw light upon the subject. But such statements of his 
as may have related to prior ill-health, are not admissible. 

Parol evidence is admissible to show in what sense the term ‘spitting of blood” 
is used in an application for life insurance. 


This was an action on a policy of insurance on the life of John T. 
Anderson, deceased, payable to the plaintiff on the death of Ander- 
son. The policy was issued on the 12th of December, 1872, and An- 

" derson died on the 20th of April following. 

The defense was fraud on the part of the plaintiff in procuring the 
certificate of the medical examiner and the policy, and false represen- 
tations as to the health of Anderson. 

The application on which the policy was issued contained, among 
others, the following questions and auswers : 
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12. Has the party had, since childhood, consumption, bronchitis, 
* * * spitting of blood, * * * and if so, which? No. 

15. Has the party now, or has he had, an habitual cough, or any 
pulmonary disease, or is any suspected? No. 

18. Is the party now in good health, and free from any symptoms 
of disease? Yes. 

The policy was conditioned to be void unless all the answers in the 
application were true. At the trial, Dr. Adams was offered by de- 
fendant as a witness, to prove certain statements made by Anderson 
to him in the spring and summer of 1872, in relation to his (Ander- 
son’s) health. Some of the statements were made while the doctor 
was attending him professionally, and some when he was not; and 
some related to his health at the time the statements were made 
while others related to his prior condition and symptoms. One Hut- 
ton, who was not a physician, was also offered as a witness to prove 
similar statements and conversations of Anderson. The Circuit 
Court ruled that the witness Adams could detail the statements made 
to him by Anderson, as to his condition and symptoms at the time he 
examined him, but excluded the other testimony. 

Several physicians, against the objection of defendant, were allowed 
to testify for plaintiff that “spitting of blood” is a medical term, and 
means spitting of blood from the lungs ; and that spitting of blood 
from the mouth, throat, stomach, or nose, is not called by that name 
by doctors or in medical books. The following instructions, asked by 
defendant, were refused by the court : 

10. The court instructs the jury, that to entitle the plaintiff to 
recover in this action, he must show some insurable interest in the 
life of John T. Anderson, the insured, and that in the absence of any 
evidence, showing or tending to show such insurable interest, they 
must find for the defendants. 

13. If the jury believe from the evidence that the assured, John 
T. Anderson, had, at the date of the application, (to wit, December 11 
or 12, 1872, ) or had any time previous thereto, since childhood, spit- 
ting of blood, from whatever source ,it originated, they will find for 
the defendants. 


There was a verdict and judgment for plaintiff, and defendant ap- 
peals. ‘ 


Henry, J. 
Plaintiff sued defendant on a policy of insurance issued by the St. 
Louis Mutual Life Insurance Company, on the life of John T, Ander- 
son, procured by plaintiff, who paid the premiums, and was to re- 
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ceive the amount for which said life was insured by said company, on 
the death of said Anderson. 

Plaintiff was an uncle of Jno. T. Anderson, but it was neither al- 
leged nor proved by plaintiff, that he had any pecuniary interest in 
his life, and the mere relation of uncle and nephew does not consti- 
tute an insurable interest, to enable either to insure the life of the 
other. It is maintained with great ability by Messrs. McFarland and 
Jones, attorneys for plaintiff, that a policy of insurance, effected by 
one on the life of another in which he has no pecuniary interest, is 
valid ; and they rely upon Chisholm vs, National Capitol Life Ins. 
Co., 52 Mo., 213, in which this court, Wagner J., said: ‘In this 
State we have no statute on the subject covering this case, and as the 
policy is not void. by the common law, it can only be declared so on 
the ground that it is against public policy. There is nothing to show 
that the contract was a mere wagering one, or that it is in any wise 
against or contrary to public policy.” These remarks, of course, are 
to be restricted to the case then under consideration. The plaintiff 
there had insured the life of Clark, between whom and herself there 
was a marriage engagement, and the court held that she had a pe- 
cuniary interest inthe life of Clark, remarking that ‘‘ had he observed 
and kept the same, (his contract of marriage) then, as his wife, she 
would have been entitled to support. Had he lived and violated the 
contract, she would have had her action for damages.” There are 
intimations in the opinion which support the views urged by respon- 
dent’s attorney, but they are obiter dicta. The case of the Trenton 
Mut. Life and Fire Ins. Co. vs. Johnson, 4 Zuab., 576, is approvingly 
cited by the court, but a different doctrine from that announced in 
that case has been held in Massachusetts, New York, Connecticut, 
Maine, Rhode Island, Indiana, by the Supreme Court of the United 
States, by Dillon, J., in Swick vs. Home Ins. Co., 2 Dillon, 161, and in 
this State in McKee vs. Ins. Co., 28 Mo., 383. And in Gambs vs. 
Covenant Mut. Life Ins. Co., 50 Mo., 44, it was held indirectly that a 
person procuring an insurance on the life of another must, to make it 
valid, have a pecuniary interest in the life insured. In the latter 
case, Bliss, J., said : ‘‘ Gambling, or wager policies, are those where 
the persons for whose use they issue have no pecuniary interest in the 
life insured. But the wife has a direct interest in the life of her 
husband.” In the former case, Scott, J., said: “ There is nothing in the 
contract stated in the petition, which shows it to be a wagering one, 
or in any wise contrary to public policy.” He then proceeds to show 
that the plaintiff had a pecuniary interest in the life of the husband, 
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which she insured for her benefit. In Evers vs. Life Association, 59 
Mo., 480, Wagner, J., who delivered the opinion of the court, did not 
seem entirely satisfied with Chisholm vs. National Capitol Life Ins. Co. 
He said: “ Our opinion on this subject was expressed in Chisholm 
vs. National Capitol Ins. Co., (52 Mo., 213) to some extent, but it is 
not necessary to examine the question further in this case, as the 
plaintiff’s own instructions assume that such an interest is necessary.” 
As the observations of our court on this subject, in the case referred 
to, are obiter dicta, the question may be considered as an open one in 
this State. In his Commentaries, vol. 3, 462, Chancellor Kent said : 
“But policies without interest upon lives, are more pernicious and 
dangerous than any other class of wager policies, because temptations 
to tamper with life are more mischievous than incitement to a mere 
pecuniary fraud.” In Lord vs. Dale, 11 Mass., 115, it was held ‘‘ that 
unless the assured had an interest in the life insured, it would be a 
mere wager policy, which we think would be contrary to our laws, 
and therefore void.” In Stevens, adm’r, vs. Warren, adm’x, and 
another, 101 Mass., Lord vs. Dale, was cited and approved, and 
Willis, J., speaking for the court, said: “The general rule recog- 
nized by the courts has been that no one can have an insurance upon 
the life of another, unless he has an interest in the continuance of that 
life.” To the same effect are the cases of Mitchell vs. Union Life Ins. 
Co., 45 Me., 104 ; Lewis vs. Phoenix Mut. Life Ins. Co., 39 Conn., 
101 ; Bevin vs. Conn. Mut. Life Ins. Co., 23 Conn., 244 ; Maury vs. 
Home Life Ins. Co., 9 R. L., 346 ; Franklin Life Ins. Co. vs. Hays, 41 
Ind., 117 ; Rouse vs. Mut. Benefit Life Ins. Co., 23 N. Y., 516 ; Free- 
man vs. Fulton Fire Ins. Co., 38 Barb., 247 ; Cammack vs. Lewis, 15 
Wallace, 543 ; Swick vs. Home Ins. Co., 2 Dillon R., 161 ; May on 
Ins., sec. 587, page 724. 

Neither the case of Shannon vs. Nugent, Hays’s Reports of cases in 
the Irish Court of Exchequer, page 539, nor Ferguson vs. Lomax, 
Drury Warren’s Reports of cases decided in the English High Court 
of Chancery, cited in Chisholm vs. National Capitol Life Ins. Co., 
supra, sustains the doctrine contended for by respondent. In the lat- 
ter case the question was neither considered by the court nor pre- 
sented in the brief of counsel, and in the former, Joy, C. B., speaking 
for the court, said : “ It is not now necessary for us to decide whether 
a life insurance made in Ireland must be on interest.” He stated, 
however, that the leaning of the court was, that interest was not ne- 
cessary to give it validity. 

We feel constrained, therefore, by the weight of authority, to hold 
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that the policy of insurance procured by one upon the life of another, 
for the benefit of the former, who has no pecuniary interest in the con- 
tinuance of the life insured, is against public policy, and therefore 
void. 

This policy upon its face does not state an interest, nor in the ap- 
plication is it stated that Singleton had a pecuniary interest in the life 
of Anderson. The following question was propounded to the appli- 
cant: “ Has the beneficiary (if a creditor,) an interest in the life to 
be assured in the full amount of this application ?” ‘To which he an- 
swered, “No.” He does not state that he isa creditor. It was 
neither averred in the plaintiff’s petition nor proved, that plaintiff 
had any pecuniary interest in the continuance of the life of John T. 
Anderson. The following instruction, asked by defendant, the court 
refused : ‘‘ That to entitle plaintiff to recover in this action, he must 
show some insurable interest in the life of John T. Anderson, the in- 
sured, and that in the absence of any evidence, showing or tending to 
show such insurable interest, the jury must find for defendant.” 

Plaintiff’s counsel contend that it devolved upon defendant to show 
that plaintiff had no such interest, and several cases from our own re- 
ports are relied upon as authority for this position. In the earlier of 
these cases all that was determined was that when a contract was 
gcod at common law, without being reduced to.writing, after the 
passage of the statute of frauds, it was a matter of defense to be 
pleaded, that the contract was not in writing. The case here is of a 
contract void at common law, upon its face, and of course it devolves 
upon plaintiff to show such facts as render it valid and binding. In 
Freeman vs. Fulton Fire Ins. Co., 38 Barb., supra, the court said : 
‘*Tt must be considered as well settled at present that at common law, 
as well asunder the statute of betting and gambling, a policy of ‘fire 
insurance is void, unless the party has at the time an insurable inter- 
est. It follows that a complaint in an action on the policy, must con- 
tain an averment of such «an interest, in order to, state a cause of 
action.” 

‘‘The plaintiff must have an insurable interest, or if he has not 
that, the grounds upon which which he rests his right to sue.” May 
on Ins., sec. 587. In Russ vs. Mutual Benefit Life Ins. Co., supra, in 
which the opinion was delivered by the able jurist, Judge Selden, the 
court said: ‘‘ And it is apparent from the authorities, that it had al- 
ways been previously held, in suits upon policies not containing the 
words ‘interest or no interest,’ or other equivalent words, that the 
plaintiff must aver and prove that he had an interest.” This was 
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said in reference to Dessaba vs. Ludlow, (Comyn, 361, ) which “shows 
how the doctrine that wagering policies upon ships are valid, ori- 
ginated. The defendant there had insured the plaintiff, “ interest or 
no interest,” and it was held that the import of that clause relieved 
plaintiff from proving his interest. That plaintiff must, in these 
cases, aver and prove an interest, was held in the Supreme Court of 
Tilinois, in Guardian M. L. Ins. Co., vs. Hogan, 80 IIl., 35, and that 
he must prove the same affirmatively as a part of the case.” 

The court below erred in refusing to give defendant’s tenth instrac- 
tion, and for that error the judgment must be reversed. The court 
did not err in excluding statements made by John T. Anderson, as to 
how he had been afflicted, and did properly admit statements made 
by him to witnesses, whether medical men or not, which were expres- 
sions of his feelings at the time. Greenleaf on Evid., vol. 1, sec. 101. 
Nor was it necessary, to make such statements admissible, that they 
should have been made in answer to inquiries as to his health, or ob- 
servations of others as to his appearance, ete. But they must not 
have been made too long before the application to throw any light 
upon the condition of his health when the application was made. - We 
think evidence properly admissible to show in what sense the term 
‘spitting of blood,” was used in the application. Without any evidence 
of the meaning of that term, the court might properly have instructed 
the jury that “ spitting of blood,” in consequence of a drawn tooth, 
or acut on the gums, was not meant by that term ; and yet if Ander- 
son had spit blood from such trivial causes, literally his answer to the 
question would have been false. There was, therefore, a propriety 
in the admission of evidence of the meaning of the term. There is 
something “ ambiguous ” in the term spitting of blood. There is room 
for interpretation.” Literally, the meaning is spitting blood, whether 
from the teeth, gums or lungs, but it would be absurd to hold that it 
was used in that sense in the application. We have given two in- 
stances of spitting blood, which no court would hold as embraced 
within the terms “ spitting of blood,” as used in that application. 
Hence the necessity for an explanation : “spitting of blood,” is, and 
was proved to be a technical term. Other errors are assigned, but 
it is unnecessary to consider them. We are all agreed that the judg- 
ment should be, and is accordingly reversed, and the cause remanded. 
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KNICKERBOCKER LIFE INS. CO., Appellant.* 


When the premiums have been tendered and refused, and all the parties are be- 
fore the court, and it is necessary to know at once their reciprocal rights, a 
suit in equity may be maintained to compel a reinstatement of the policy. 


The policy was participating. Changes in the method of payment had been made 
during its life. Payments had been made to the local agent upon information 
furnished by him of the amount due, which was varying. The agent had been 
discharged and no other substituted. Seven days before the premium was due, 
the insured addressed a letter to the company, inquiring concerning the pay- 
ment, and inclosing a post-office order with the expressed belief that it was the 
amount of the last payment. It was claimed that the money order was not re- 
ceived. No response was made to the letter. 


Held, that the company was estopped from setting up that the policy had lapsed 
through failure to make prompt payment. 


Held that after repeated offers to pay and repeated refusals to accept, a tender on 
each recurring pay-day was not needed, and the insured was entitled to as full 
compensation as strict observance of the contract would secure. 


Judgment affirmed. 


H. W. Jounson & S. Hann, for Appellant. 
J. G. Micsurn, for Respondent. 


Foraer, J. 

This is a suit in equity, to have the court declare existing and in 
force, a contract of insurance upon the life of the plaintiff’s husband, 
which the defendants claim as lapsed by non-payment of the yearly 
premium. 

Such a suit can be maintained, when the premiums have been ten- 
dered and refused, on the ground that the contract has been can- 
celed and forfeited ; when all the parties are before the court in an 
actual controversy sincerely promoted and carried on ; when it is ne- 


* Decided May 21, 1878. 
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cessary for intelligent action for the parties to know at once what are 
their reciprocal rights and obligations. Cohen vs. N. Y. Mut. Life 
Ins. Co., 50 N. Y., 610; Hayner vs. Am. Pop. Life Ins. Co., 36 N. 
Y. Supr. Ct. (J. & S.,) 211; S.C. aff'd, 62 N. Y., 620. These things 
exist in this case, and it is only to inquire whether the defendants have 
been in the wrong in declaring the policy lapsed and canceled. 

By some of the terms of the written contract between the parties, 
it was a condition precedent to the continued liability of the defend- 
ant to the plaintiff, that the latter should in each year, on or before 
the 20th day of March, at noon, pay to the former the sum $200.44. 
The plaintiff did not, on 20th of March, 1874, make that payment in 
exact accordance with those terms ; and if held to them exclusively 
and strictly, she has lost all rights under the contract, and has no 
claim against the defendant. But there are clauses in the contract 
which affect the parties to it, and modify the terms of it which have 
just been mentioned. Thus, it is stated in it that “this policy is 
with profits,” the significance of which will appear as we proceed. 

There is also a clause, looking to the giving by the plaintiff, of 
notes to the defendant, for the annual payment or premium above 
mentioned, or a part thereof, and also for interest, or for some other 
obligation on the contract. It was also provided, by clause appended 
to the main contract, that the premiums or payments might be made 
quarterly or semi-annually, as well as annually. We are not sur- 
prised, then, that intervening the issuing of the policy, and the time 
when that lapse of exact payment took place, much had passed be- 
tween the parties which materially affected their mutual rights and 
obligations. 

Up to the year 1873, or for a space of six years, the defendants had 
received from the assured, without objection on their part, the pay- 
ment of the yearly recurring premiums, in a manner different from 
that expressed in the policy. 

In the year 1773, it agreed with the plaintiff to another material 
change in the mode of payment, and until a time after the 20th of 
March, 1874, it had never given notice or hint that it would not be 
satisfied with the substituted method thereafter. It had also, on one 
occasion, received a post-office order from the plaintiff as a means of 
payment, and made no demur. It is true that there was a stipula- 
tion in the policy, that the acceptance of payment after the pay-day 
named therein should not be deemed to enlarge the time for pay- 
ment, nor to be evidence of a usage of the defendants to receive the 
same after that day. But that stipulation does not vary the effect of 
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the conduct of the defendants above recited, in the particulars here- 
inafter stated. 

Another circumstance is that the policy had originally been 
bargained for at the place of abode of the plaintiff, with a local 
agent of the defendant stationed there, distant from the office of 
the defendants ; and payments of premium before March, 1874, had 
been made, upon information as to the amount thereof ; which 
amount, by the operation of some of the clauses of the contract, 
availed of by the parties by mutual consent, was not necessarily al- 
ways the same, which information was got from that agent by means 
of a particular statement thereof sent by the defendants to him for 
delivery to the plaintiff, and which was delivered by him toher. This 
agent had been, before 20th of March, 1874, discharged by the defen- 
dauts from their service, and no one put in his place, and there was 
no ready way for the plaintiff of communicating with the defendant, 
but by the mail. 

It is true that there was no contract, obligation, express or to be 
implied, upon the defendants to continue that agency. But the dis- 
continuance of it, rendering communication with the defendants more 
difficult, did heighten the duty upon it, of taking notice of and re- 
plying to correspondence with it upon the subject of its business. 

So, too, in the course of the time for which the policy had run, the 
plaintiffhad earned an interest or share in the funds of the defendant, 
by virtue of the clause of the policy providing for a share of its 
profits. 

The manner of applying that interest or share to the benefit of the 
plaintiff, in connection with the system of credit allowed by the de- 
fendant to her for a part of the yearly premiums, had made it impos- 
sible for her to know of herself just the amount which would at the 
beginning of any year satisfy the premium therefor. 

With this state of things grown up between the parties, we find the 
plaintiff by her husband, her agent, as early as the 14th March 1874, 
seven days before the premium for that year became payable, address- 
ing a letter to the defendants, asking for information of the amount 
needed to make that payment. That letter was received in due course 
of mail by the defendants, but was not duly replied to. In that let- 
ter there was inclosed a post-office order for a sum, in the belief of 
the plaintiff expressed to the defendants in that letter, equal to the 
then last prior payment received by them of her. 

It is earnestly contended by the defendants that the post-office 
order was never received by the defendants ; and that the phrase 
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ology of the letter was not such as to inform them that it was her 
purpose to inclose it therewith. But the finding of the trial court is 
otherwise, upon testimony which, though conflicting, is enough to 
sustain it, and however dark the meaning of the letter, it was plain 
enough from it, and from the money-order that went with it, that 
there was an intent on the part of the plaintiff to keep her contract, 
and a wish and an asking for information from the defendants, to en- 
able her to doit ; and they knew that she did not have that informa- 
tion, that she could get it nowhere else but at their office, and that it 
had up to that time been given to her therefrom. It was willful for 
the defendants to remain silent, when so called upon to speak. That 
communication by mail was equivalent to the plaintiff going in person 
to the office of the defendants in due time, and there in person, 
handing in and leaving the post-office order, and orally asking them 
to tell her how much besides she need to pay to keep alive her policy 
for another year. When itis also a fact that from the course of busi- 
ness between them, she could not know unless told by it, and that the 
defendant could and did know, what that sum was, it is at once plain 
that by every rule of fair dealing it was put upon the defendant to at 
once tell her what she asked for, or at the very least, to at once ex- 
plicitly refuse, and put her upon her vigilance. The defendant did 
neither, but kept her money-order and her letter, and made no reply 
to it. 

It cannot now avail itself of the lapse on the part of the plaintiff to 
make strict performance of the contract—that lapse being encouraged, 
nay, produced, by the omission and neglect of the defendant, and its 
sudden unnotified deviation from the mode of dealing with her, 
which had become usual. It seems so plain that elaboration would 
but obscure it, that where, if a payment is not made by a certain day 
by the terms of a contract, a harm will comg to one party and a benefit 
to the other, and what is the amount of that payment on that pay- 
day is, from the course of business of the parties, known to the latter 
only, who on the request of the former refuses to make known the 
amount or keeps silence as to it when asked, and thereby the day 
goes past without payment being made,—the party so refusing or 
being silent is derelict in duty to the other, and may not take a bene- 
fit from the lapse. 

True, the complaint alleges in general terms that her lapse in mak- 
ing payment was through accident, mistake, and ignorance ; but it 
states in particular terms that such ignorance arose from the omission 
of the defendant to give her that knowledge which it had before that 
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imparted in due season, and which it alone could impart ; and thus 
founds her claim for relief upon the action or refusal of action of the 
defendant. There may not have been originally any duty upon the 
defendant to give to the plaintiff information of the amount of the 
yearly premium from time to time in good season before pay-day. 
But when the defendant had so dealt for some time with the plaintiff as 
to create a necessity for that information from it, for the plaintiff to 
have positive knowledge of the exact amount of a premium for any 
year, and had led the plaintiff to suppose that such information 
would be given on application ; and when the plaintiff asked in due 
time for that information, and could, had it been given, have easily 
made due payment—or had it been refused, have testified herself, and 
kept her rights—the defendant could not be dumb, and then avail 
itself to her harm and its benefit of a lapse thus produced, even 
though there was no ill purpose in its silence at first, or ever. The 
principles stated in Leslie vs. the same defendant, 63 N. Y., 27, up- 
hold this conclusion ; and see a late case in the United States Su- 
preme Court, reported in 17 Albany Law Journal, p. 368, N. Y. Life 
Ins. Co. vs. Eggleston. 

Nor was it needful, after repeated offers to pay the recurring pre- 
miums—sufiicient offers, inasmuch as they were in such shape as, if re- 
ceived by the defendant, would have put in his hands the money— 
and after repeated refusals thereof, and repeated declarations that 
the policy had ceased and had been canceled on the books of the de- 
fendant, that the plaintiff should on each following pay-day make for- 
mal offers of payment. The plaintiff’s claim for relief, is on the foot 
of as full compensation by her to the defendants as strict observance 
of the contract would have yielded to them. 

The judgment provides for the same thing ; and this is enough. 
Shaw vs. Rep. Ins. Co., in,this court, April, 1877 ; Hayner vs. Pop. 
Ins. Co., id. 

The judgment should be affirmed. 

All concur. 
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. The twenty-first section of ‘‘an act for the incorporation and regulation of life 
insurance, (S. & S., 222,) making it unlawful for any agent to act for a foreign 
insurance company, in the transaction of its business, without procuring from 
the auditor of state a certificate of authority, etc., isa regulation imposed for 
the benefit of policy-holders, and others doing business with such company, to 
be enforced by the penalties provided in said act. 


. Said section imposes a personal duty on the agent of said company to procure 
such certificate and file it with the recorder of the county, and a violation of 
such duty subjects him to a penalty ; but his acts as such agent, within the 
scope of the authority conferred upon him by the company, are valid and bind- 
ing, not only in favor of third persons, but as between principal and agent, 
notwithstanding his failure to procure and file such certificate. 


. In an action against such agent and his sureties on a bond given for the faith- 
ful performance of his duties, to recover money collected by him, within the 
scope of his agency, and which he has failed to account for, his failure to com- 
ply with the provisions of said section is no defense in favor of such sureties. 


The plaintiff, an insurance company, incorporated by the State of 
New York, and having its head office there, brought its action against 
Elias C. Ellis as principal, and John Stroup and others as sureties, 
upon a bond, of which the following is a copy : 


Know all men by these presents, that we, E. C. Ellis, of Dayton, 
County of Montgomery, State of Ohio, as principal, and Messrs. 
Stroup & Mann, and J. W. Darrow of Dayton, County of Montgom- 
ery, and the State of Obio, as surety, are held and firmly bound unto 
Manhattan Life Insurance Company of the city of New York, in the 
sum of three thousand dollars, for which payment well and truly to 
be made, we bind ourselves, our heirs, executors, and administra- 





* Decision rendered March 12, 1878. m 
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tors, jointly and severally by these presents. Sealed with our seals 
this 10th day of May, 1870. 

The condition of this obligation is such, that if the above bounden 
E. C. Ellis, who has been appointed agent of the said Manhattan Life 
Insurance Company, shall faithfully conform to all instructions and 
directions which he as agent may at any time receive from the said 
insurance company ; and shall on the first day of each month, and 
oftener if required, remit to Lewis Smyth & Co., who are the general 
agents of said company, at their office in the city of Cleveland, State 
of Ohio, all moneys, premium notes, checks, and drafts received by 
him as such agent, less his proper commission, together with his full 
and detailed accounts of the same, then this obligation to be void, 
otherwise to remain in full force and virtue. Elias C. Ellis, Stroup & 
Mann, J. W. Darrow. 

Signed, sealed, and delivered, in the presence Wm. C. Ellis. 


It is alleged that immediately after said bond was executed, Ellis 
entered upon his duties as agent for the company, and continued to act 
as such from May 10, 1870, to February 4, 1871, and that during that 
time he collected and received of the plaintiff’s money, $872.50, which 
he has failed and neglected to pay over, as required by said obliga- 


tion. 

An amended answer was filed by the sureties only, alleging the ap- 
pointment of Ellis as such agent, by the general agent of the compa- 
ny at Cleveland, for the county of Hamilton, and that neither said 
Ellis, though assuming to act during said period, nor did said com- 
pany for him, at any time procure from the auditor of state a certifi- 
cate of authority to commence business, nor was such a certificate by 
either of them filed in the recorder’s office in Hamilton County, 
wherein the agency of said Ellis was established, as required by sec. 
21 of ‘‘ An act for the incorporation and regulation of insurance com- 
panies.” §. and §., 218. 

For this reason it is claimed that the acts of Ellis, as agent of said 
company, were unlawful, and that his sureties cannot be made liable 
therefor. 

A demurrer by plaintiff to this answer was overruled and excep- 
tions taken. 

A reply was then filed, which denies that said company failed to 
procure and file in the recorder’s office of Hamilton County, said cer- 
tificate of authority. 

It is also alleged in said reply, that prior to March 5, 1870, s:id 
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company appointed one Ira Lewis, of Cuyahoga County, as its attor- 
ney, upon whom process of law could be served, and also appointed 
one Rollo its agent in Hamilton County, and did on the 12th of 
March, 1870, procure and file the proper certificate of authority with 
the recorder of Hamilton County, which contained the name of said 
attorney and agent, and that the company had in all respects com- 
plied with the requirements of said act. 

It is also alleged that while said Ellis acted as such agent, he oc- 
cupied a portion of the same office with the agent Rollo, and that all 
the money so collected by him, arose from insurance procured by 
other agents before his appointment. 

To this defendants demurred, and the court sustained the demur- 
rer and plaintiff excepted. 

An amended reply was then filed, repeating in substance the alle- 
gations of the reply, and adding that at the time of issuing said certi- 
ficate by the auditor of state, he was the agent of said State of Ohio 
for that purpose, on whom the duty was imposed of determining when 
foreign insurance companies had complied with the act of April 16, 
1867, and to issue such certificates of authority, and that as such 
agent he so construed said act as to require only one attorney in each 
State upon whom process of law could be served, and that the ap- 
pointment of Lewis, and the filing of said certificate in Hamilton 
County, was in full compliance with the requirement of the act. 

It is averred that the company did all that was required of it by 
said act, by the auditor of state, and that due publication was made 
and filed with him. Wherefore it is alleged that Ellis was the. duly 
authorized agent of Hamilton County. 

A demurrer to this amended reply was sustained, and judgment 
rendered on the petition and answer, in favor of defendants, to which 
exception was noted. 

It is now assigned as error that the court erred in overruling the 
demurrer to the reply, and to the amended reply, and in rendering 
judgment for defendants on petition and answer. 


Youne & GorrscaaxL, for Plaintiff in Error. 
D. W. Ippine, for Defendants in Error. 


Jounson, Ch. J. 
The defense in this case rests upon the ground, that as Ellis had 
not been appointed by the company, but by the general agent at 
Cleveland, and as his appointment had not been certified to the audi- 
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tor of state, and a certified copy of such certificate filed with the re- 
corder of Hamilton County, as required by sec. 21 of the act of April 
16, 1867, (S. & S., 218) his acts as such ageut were unlawful and his 
sureties are not bound. 

The 20th section of said act provided, that the company should ap- 
point an agent in each county in this State, in which the company 
has established an agency on whom process of law can be served, 
‘‘and such agent or attorney shall file with the auditor of state a cer- 
tified copy of the charter of said company, and also a certified copy 
of the vote or resolution of the trustees or directors of said compa- 
ny,’ ete. 

By sec. 21 it is provided that : 

**Tt shall not be lawful for any agent to act for any company re- 
ferred to in the foregoing section, directly or indirectly, in taking risks, 
collecting premiums, or in any manner transacting the business of life 
insurance in this State without procuring from the said auditor a certi- 
ficate of authority stating that the foregoing requirements have been 
complied with, and setting forth the name of the attorney of said 
company, a certified copy of which shall be filed in the office of the 
county recorder where the agency is to be established, and shall be 
the authority of such company and its agent to commence business in 
this State. 

To the defense founded on this statutory requirement the plaintiff 
interposes the following reasons why the same is not sufficient in law, 

1. These defendants are estopped from denying the agency of their 
principal E}lis, because it is recited in the bond, under their hands 
and seals, that he “has been appointed agent of said Manhattan Life 
Insurance Company.” 

2. That by the statute the duty of complying with section 21 
of the act is a personal duty imposed upon Ellis, and that his sureties 
on his bond cannot take advantage of his neglect to comply with 
statutory regulations. 

3. That the money having been collected and received by Ellis, as 
such agent, the illegality of the transaction, if it be illegal, of which it 
is the fruit, does not affect the company’s right to recover on the 
bond. 

In the view we take of this case it is only necessary to consider the 
second and third of the above points. 

By the twenty-third section of the act it is provided that, ‘‘ It is 
not lawful for any person to act in this State, as agent or otherwise,” 
of any foreign insurance company until it has deposited with the audi- 
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tor of state $100,000 in securities of the kind required of domestic 
companies, and shall have appointed in each county an agent or at- 
torney in which the company has an agency, on whom process of law 
can be served,” etc. 

By section 25 such company shall also file a statement similar to 
that required of domestic companies, and it is also made unlawful for 
any agent or agents to act for such company, without procuring from 
the auditor of state a certificate showing that these requirements 
have been complied with, which certificate shall contain the name of 
the attorney and shall be filed with the county recorder, etc. 

An examination of the statement of the case will show that the 
company had complied with the requirements of this act, so far as to 
authorize it to transact business in Hamilton County by its agent 
Rollo. 

The averment is that it had furnished the auditor of state with 
such a statement required, and had appointed and certified to him, 
the attorney in Cuyahoga County, and the agent in Hamilton County 
on whom by law process could be served, and had received the cer- 
tificate of authority required by sec. 23 to authorize it to commence 
business in Hamilton County. 

The only default is in not complying with sections 20 and 21 be- 
fore recited, as to the authority of Ellis to act as such agent for said 
county. 

By these sections the duty is imposed on such agent or attorney, 
and not on the company, of filing with the auditor of state a copy of 
his appointment, and of the charter, and of procuring from that officer 
a certificate of authority, ete. 

Section 21 makes it unlawful for any agent to act for any company 
without procuring such certificate. 

Clearly these are personal duties imposed on the agent. 

Assuming the proper construction of this act to be, that each addi- 
tional agent of the company in any county where one has already 
been properly appointed and qualified to act, must also file a certifi- 
cate of his appointment with the auditor of state and also a copy of 
it with the county recorder, his failure to do so cannot invalidate the 
acts of the company through other lawfully appointed agents in the 
same county. 

Neither would the failure of an agent duly appointed by the com- 
pany to comply with sections 20 and 21, render him incapable of bind- 
ing his principal. Without such compliance his contracts within the 
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scope of his authority would bind the company, notwithstanding this 
want of authority under the statute. 

By the 37th section a severe penalty is imposed on such an agent 
for violating the provisions of the act, and as section 21 makes it un- 
lawful for him to transact business until the conditions precedent im- 
posed on him are complied with, he is subject to these penalties. 

The object sought is to make foreign insurance companies amen- 
able to our laws for business transacted in this State, aud to place 
them on the same footing as domestic companies, and to protect 
policy-holders and others dealing with the company. (24 O. St. R., 
79.) This is done by imposing penalties on persons who represent 
the company. They are agents to bind the company if it has author- 
ity to do business in the State, and having such capacity it can re- 
quire a bond of such agents for a faithful discharge of their duties. 

Compliance with sections 20 and 21 by Ellis was not a condition 
precedent to the right of the company to transact business in Hamil- 
ton County, for that had already been acquired through their agent, 
Rollo. 

For these reasons we are of opinion that the sureties of Ellis are 
liable on this bond, notwithstanding his failure to comply with the 
statute in question. Washington Ins. Co. vs. Cotton, 26 Conn. 46, is 
an authority directly in point. 

By the laws of Pennsylvania, foreign insurance companies were only 
permitted to transact business in the State upon certain conditions, 
which were not complied with in respect to the business of an agent 
who had received, and failed to pay over money. 

An action on his bond against his sureties was brought for moneys 
received by such agent, and the defense there, as here, wes that the 
business was illegal, and the agent was under no obligation to 
account. 

The court held otherwise, saying : ‘‘In regard to the neglect of 
the agent to file a copy of his appointment in the office of the secre- 
tary of state, this by the laws of Pennsylvania appears to be the duty 
of the agent himself, and it is quite obvious that it would be unjust to 
suffer him or the persons who have become bound for the faithful dis- 
charge of his duties, to take advantages of this neglect so as to pro- 
tect him from all accountability for moneys received as such agent. 

In Anderson vs. Moncrieff, 3 Desau, 125, it was held that: “An 
agent employed to sell and remit moneys shall not refuse to account 
on the plea that the act which brought the money into his hands was 
in violation of law, and the court will go far to give such construction 
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to the acts of a principal as to prevent them being held to be illegal 
in such a case.” 

In Col. Ins. Go. vs. Walsh, 18 Mo., 237, it was held that the failure 
of the company to comply with the statute of Missouri which made it 
unlawful to transact business in the State without a license, does not 
make the contracts made by their agents void. 

It was an action by a company to recover back from the assured 
money paid on a loss in ignorance of a subsequent insurance which 
avoided the policy. 

In speaking of the statute requiring a license to do business in the 
State the court says : 

“These agencies are required to obtain a license, * * and upon a 
neglect or failure, the statute makes them liable to a penalty of 
five hundred dollars ; but it does not declare contracts made by them 
void.” 

To the same effect is Clark vs. M. & R. Garnesher, etc., 19 Mo., 53. 

This statute of 1867 was before the Supreme Court in Union Mut. 
Ins. Co. vs. McMillan, 240 O. S. R., 67, where the construction then 
given to it is practically decisive of this case. It is said the object of 
the act is not to make the business of life insurance unlawful, but to 
protect policy-holders and others dealing with the company. 

It is true that in that case the action was on a policy issued by a 
foreign company which had failed to comply with this act, and the 
company sought to relieve itself from liability because the statute had 
not been complied with, but the holding is that the prohibition is 
against persons acting for companies that have not complied with the 
requirements, and the intention was to rely on penalties imposed as 
sufficient to compel compliance, 

Authorities are not wanting apparently opposed to this view, but 
on examination it is believed they will be found to rest on the word- 
ing or construction of the statutes under which the cases arise. 

In Washington Co. Mut. Ins. Co. vs. Davies,6 Gray, 376, under a 
statute of Massachusetts which prohibits a foreign insurance company 
from doing business unless certain conditions are complied with, it 
was held that a failure to comply barred an action on a premium 
note. 

But whatever may be the decisions in other States as to the effect 
of a non-compliance with these statutory regulations on the validity of 
acts of agents of such companies, it is settled by the case in the 24th 
State Reports that a failure by agents to comply with them does not 
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invalidate their acts. To hold otherwise would enable agents to take 
advantage of their own money. 

The receipt of moneys on policies would undoubtedly bind the com- 
pany, as between it and the policy-holder, and if he is not accounta- 
ble, we would have the anomaly of an agent authorized to bind his 
principal and yet be himself not bound. 

Judgment reversed. 


Since this case was decided, the Supreme Court has recognized and 
affirmed the principle on which this case rests. In Fieget vs. State of 
Ohio, not yet reported, it is held that a county treasurer and his sure- 
ties are liable on his bond for taxes collected on the duplicates, al- 
though the tax was illegal. 


SUPREME COURT OF OHIO. 


FARMERS INS. CO. 
vs. 


CHRISTOPHER ASHTON.* 


It was stipulated in a policy of fire insurance, that if the property insured should 
be sold or transferred, or any change made in its title without the assent of the 
company insuring, the policy should be void. The assured sold and conveyed 
the property for an agreed sum to be paid in the future, the company assent- 
ing to the sale, but without knowledge of its terms. To secure the payment of 
the purchase price, the purchaser, at the time of sale, and as a part of its terms, 
executed a mortgage of the property to the vender, of which the company had 
no knowledge until after the property was destroyed by fire. 

Held, that the assent given by the company to said sale and transfer of title, was 
an assent to the terms upon which the same were made, and hence the execu- 
tion of said mortgage did not avoid the policy. 


Motion for leave to file a petition in error to reverse the judgment 
of the District Court of Allen County. 


* Decision rendered April 16, 1873. 
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Crrrcnrietp & Granam, for the Motion. 
Gurrripce, Hucues & Boss, contra. 


Boynton, J. 

The action below was brought in the Court of Common Pleas upon 
a policy of insurance against fire, issued by the plaintiff upon the 
dwelling-house of Francis Ashton. It appears fromthe petition that 
the insurance was effected on the 22d day of November, 1871, in the 
sum of $1,200, for the period five years ; that on the 21st day of 
March, 1872, said Francis Ashton, with the assent of the company, 
sold and conveyed the premises on which the dwelling-house stood, 
to the defendant in error, and with like assent of the company as- 
signed to him the policy of insurance ; that on the 16th day of October, 
1876, said dwelling-house was consumed by fire, and notice of such 
fact, with a particular account of the loss, was at once given to the 
company. 

The policy contained the stipulation that “if the property be sold 
or transferred, or any change takes place in title, either by legal pro- 
cess or otherwise, or this policy be assigned before a loss, without the 
assent of this company, * * * then and in every such case this policy 
shall be void.” By the second defense of the answer of the company, 
it was alleged that on the day the premises on which the dwelling- 
house was situated were conveyed by Francis Ashton to the plaintiff 
below, the said plaintiff and his wife conveyed the same back to 
Francis Ashton by their mortgage deed, to secure the payment of the 
entire purchase-money agreed upon as the consideration of the pur- 
chase, the sum being $8,250 ; that by the terms of the agreement one 
half of the purchase price was to be paid in three years from the date 
of the purchase, and the remaining half in four years, with interest 
to be paid annually, and that at the time the dwelling-house was de- 
stroyed by fire, no part of said principal or interest had been paid. 
It was further alleged, that the company had no knowledge of the 
giving or existence of said mortgage until after the dwelling was con- 
sumed by fire, and that had it known at the time its consent to the 
conveyance of. the property and the assignment of the policy was 
applied for, that said mortgage had been or was intended to be given, 
such consent would have been withheld. A demurrer to this defense 
for insufficiency of facts to constitute a defense was sustained, and on 
the trial judgment was given against the company, which on error 
was affirmed by the District Court. 


, 
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The ruling of the court sustaining said demurrer is here assigned 
for error. 

We think the ruling was correct. The ground on which it is con- 
tended that the court erred in sustaining the demurrer is, that upon 
the assignment of the policy of insurance to the defendant in error, 
he became bound by its terms and conditions, and that the mortgage 
deed given by him to Francis Ashton when the premises were pur- 
chased was an alienation of the property insured, or a change in its 
title, to which the company did not assent, and hence that such alien- 
ation or change of title avoided the policy. We do not find it neces- 
sary to consider the question whether a mortgage of the insured 
property without the assent of the company, is or is not such a 
change of title as avoids the policy under a stipulation of the kind 
above recited. 

The assent of the company was expressly given to the sale and 
conveyance by Francis Ashton to the defendant in error, and the 
mortgage back was a part of the same transaction, and one of its 
constituent elements. 

The assent given was in no wise qualified nor conditional on a sale 
for ready money. Nor is it claimed to have been fraudulently in- 
duced or procured. We therefore must hold it to have been an as- 
sent to the sale and conveyance as actually made between the parties, 
and consequently an assent to whatever change in the title the execu- 
tion and delivery of the mortgage effected. 

Motion overruled. 





Conn. Mut. Life Ins. Co. vs. Groom. 


SUPREME COURT OF PENNSYLVANIA. 
Error to Common Pleas No. 4, Philadelphia. 


CONNECTICUT MUTUAL LIFE INS. CO., 
Plaintiff in Error, 


vs. 


E. J. GROOM, Apm’r or Grace A. Bortezau, 
DECEASED, Defendant in Error. 


A policy of life insurance contained the proviso, that if the insured should “ die by 
suicide,’’ it should be null and void. 


Held, 1, that the word ‘‘ suicide ” cannot properly be applied to the voluntary death 
of the insured, under the influence of insanity. 


2. Insanity is made out if the jury find that the anxieties and sufferings of the in- 
sured had so entirely overpowered his judgment as to render him unable to 
distinguish between right and wrong. Mutual Life Ins. Co. of N. Y. vs. Ter- 
ry, 15 Wallace, 580 ; Breasted vs. Farmer’s Loan etc. Co., 4 Hill, (N. Y. Rep.) 
73; 8. C., 4 Selden, (N. Y. Rep.,) 299, followed. 


Action of covenant upon a policy of insurance for $5,000 issued 
by the Connecticut Mutual Life Insurance Company, plaintiff in 
error, in favor of Grace A. Boileau, upon the life of her husband 
James M. Boileau. Mrs. Boileau died after the trial, and E. J. 
Groom, her administrator, defendant in error, was substituted ‘in her 
stead. The policy issued February 14, 1872, and contained a proviso 
that if the insured should “die by suicide” it should be null and 
void. : 

The premiums were paid up to the time of the death of the in- 
sured, which occurred May 25th, 1873, by drowning. He went to a 
wharf on a creek near his residence, took off his hat and carefully laid 
it on the wharf, and deliberately selecting a large stone weighing 
about forty pounds, tied it securely to his neck with a short rope 
and jumped into the water. 
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Upon the trial the only fact_left to the jury was as to the sanity or 
insanity of the insured at the time of his death. The jury found a 
verdict for the plaintiff, in the full amount of the policy, with interest, 
subject to the opinion of the court in banc upon the following re- 
served point: ‘Whether the policy in suit was forfeited by the 
suicide of James M. Boileau, he being insane at the time but intend- 
ing to take his life, knowing that death would result from what he 
did.” Upon this reserved point the court below, two judges dissent- 
ing, entered judgment for plaintiff upon the verdict.— Weekly Notes of 
Cases. 

The insurance company took this writ of error, assigning for error 
the entry of judgment in favor of the plaintiff wpon the point reserved. 


M. Arnotp and W. S. Price, for Plaintiff in Error. 

The judgment should have been in favor of the company. The 
earliest case is Borradaile vs. Hunter, 5 Man. & Gr., 639. The policy 
provided that if “the assured should die by his own hands,” it should 
be void. The insured drowned himself in the Thames, and the jury 
found that he “voluntarily threw himself into the river, knowing at 
the time that he should thereby destroy his life, and intending thereby 
to do so, but that at the time of committing the act he was not capa- 
ble of judging between right and wrong.” It was held (Tindal, C. J. 
dissenting,) that the policy was voided, as the proviso included all 
acts of self-destruction, and was not limited to acts of felonious 
suicide. 

In Clift vs. Schnabe, 3 Man., Gr. & Scott, 437, the policy contained 
a proviso that it should be void if the insured “should commit 
suicide.” He died from having voluntarily taken a dose of sulphuric 
acid, but under circumstances tending to show that at the time he 
was of unsound mind. The jury found for the plaintiff, and the case 
being brought before the Exchequer Chamber on exceptions to the 
charge, the judgment was reversed and a veniie de novo awarded, the 
decision of the court being, as was succinctly stated by Baron Parke, 
that if the deceased “voluntarily killed himself, it was immaterial 
whether he was sane or not.” 

The rule in Massachusetts was laid down in Dean vs. American Mu- 
tual Life Insurance Company, 4 Allen, 96. The policy contained a 
clause which made it void if the insured “shall die by his own hand.” 
The insured cut his throat with a razor, and the plaintiffs offered to 
prove that the death occurred during a fit of insanity, called suicidal 
depression, impelling him to take his life, and that suicide is the 
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necessary and direct result of such insanity or disease. Bigelow, C. 
J., in delivering the judgment of the court, said: “A man may labor 
under the insane delusion that he is coming to want, and that those 
who look to him for support will be subject to the ills of extreme 
poverty. In such a case suicide is the willful and voluntary act of a 
person who understands its nature, and intends by it to accomplish 
the result of self-destruction. He may have acted from an insane 
impulse, which prevented him from appreciating the moral conse- 
quences of suicide; but nevertheless he may have fully compre- 
hended the physical effect of the means which he used to take his 
own life, and the consequences which might ensue to others from the 
suicidal act. It is against risks of this nature—the destruction of life 
by a voluntary and intentional act of the party assured—that the ex- 
ception in the proviso is intended to protect the insurers. The moral 
responsibility for the act does not affect the nature of the hazard. 
The object is to guard against loss arising. Such being the fact, (that 
insured intended to take his life,) it is wholly immaterial to the pres- 
ent case that he was impelled thereto by insanity, which impaired his 
sense of moral responsibility, and rendered him to a certain extent 
irresponsible for his actions.” Judgment of nonsuit entered. See 
also Cooper vs. Mass. Mut. Life Ins. Co., 102 Mass., 227. 

In Van Zandt vs. Mut. Benefit Life Ins. Co., 10 Sickles, N. Y., 169, 
the court, all the judges concurring in the opinion, explained away 
the previous case of Breasted vs. Farmer’s Loan and Trust Company, 
4 Hill, 73 ; S.C. 4 Selden, 299, in which upon appeal three judges 
had dissented from an affirmance of a judgment in favor of the plain- 
tiff. Willard, J., delivering the opinion of the majority, said: “The 
referees in the present case have not found that the intestate acted 
voluntarily, or that he knew the consequences of his act. We merely 
find that whileinsane, for the purpose of drowning himself, he threw 
himself into the river, not being mentally capable of distinguishing 
between right and wrong.” 

In Estabrooke vs. Union Mut. Life Ins. Co., 54 Maine, 224, the 
words were, “shall die by his own hand,” and the court held that 
the terms, “ die by suicide ” and “die by his own hand,” are synony- 
mous, and have the same legal meaning. 

The Circuit Court of the United States for the District of Connecti- 
cut, Woodruff and Shipman JJ., (Gay vs. Union Mut. Life Ins. Co., 
9 Blatchford, 142,) and for the Western District of Pennsylvania, Mc- 
Kennan, J., (Nimick vs. Mut. Benefit Life Ins. Co., 3 Brewster, 502,) 
have instructed juries in accordance with the English, New York and 
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Massachusetts rule. The decision of the Supreme Court of the 
United States in Mut. Life Ins. Co. vs. Terry, 15 Wallace, 580, stands 
alone in this question opposed to the courts of England and all the 
States. Ought this court to follow the United States Supreme Court 
or the courts of England and our sister States. It has not been 
the habit of this court to do so, particularly upon insurance cases, 
See Marland vs. Royal Fire Ins. Co., 71 Penn. State Rep., 393 ; Mil- 
ler vs. Brooklyn Life Ins. Co., 12 Wallace, 288. 


JAMES Ross Snowpen, and Gerorce R. Snowpen, for Deft. in Error. 

The legal principle is well established, that a product of mental 
disease is not a contract, a will, or a crime. 

Self-destruction by an insane man is not an act of suicide within 
the meaning of the law. Suicide isa felonious homicide. “ Feloni- 
ous homicide is the killing of a human creature of any age or sex 
without justification or excuse. This may be done either by killing 
one’s self or another man.” (Sharswood’s Blackstone, IV., 188.) “A felo 
de se, therefore, is he that deliberately puts an end to his own exis- 
tence. The party must be of years of discretion, and in his senses, 
else it is no crime.” (Ibid. 189.) Where there is a deficiency in the 
will arising from a defective or vitiated understanding, there is no 
crime. (Ibid. 24.) Ifthe want of the possession of the mental facul- 
ties excuses from responsibility in criminal cases, much more does it, 
on principle and authority, apply to cases of contract or agreement, 
wherein a forfeiture is incurred on account of the doing of a certain 
act. 

In the Mut. Life Ins. Co. vs. Terry, 15 Wallace, 580, the precise 
question which is involved in the case at bar is decided in favor of the 
insured. In that case the policy contained the condition: “If the 
said person whose life is insured * * * * shall die by jis own hand 
* * * * this policy shall be null and void.” The insurance was on 
the life of George Terry, made for the benefit of his wife. The hus- 
band died from the effect of poison taken by him. The opinion of the 
Supreme Court was delivered by Mr. Justice Hunt. After reviewing 
all the cases he says : “ We hold the rule on the question before us to be 
this : If the assured, being in the possession of his ordinary reasoning 
faculties, from anger, pride, jealousy, or a desire to escape from the 
ills of life, intentionally takes his own life, the proviso attaches, and 
there can be no recovery. If the death is caused by the voluntary 
act of the assured, he knowing and intending that his death shall be 
the result of his act, but when his reasoning faculties are so far im- 
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paired that he is not able to understand the moral character, the 
general nature, consequences and effect of the act he is about to com- 
mit, or when he is impelled thereto by an insane impulse which he 
has not the power to resist, such death is not within the eontempla- 
tion of the parties to the contract, and the insurer is liable.” 

In American Life Ins. Co. vs. Isett’s administrator, 74 Penn. State 
Rep., 176, a point submitted to the court was: “If F. B. Isett, at the 
time of his death, was conscious that his death would follow the dis- 
charging of the pistol in his own hands, there can be no recovery, al- 
though he was laboring under mental depression or disturbance of 
the mind.” The court below negatived the point. Held not to be 
error. In our case, general insanity of the insured is found, which 
embraces every species of mental disorder or derangement, and is not 
limited, as in Isett’s case, to mental depression or disturbance of the 
mind. 

In Isett’s case the terms used, “if at the time of his death he was 
conscious that his death would follow the discharging of the pistol in 
his own hands,” are substantially equivalent to the terms used in the 
case at bar, namely, “but intending to take his life, knowing 
that death would result from what he did.” In the one case there 
was a natural, corporal, or animal knowledge that a loaded pistol 
properly aimed could produce death ; and in the other, that the cast- 
ing one’s self into deep water, with a stone attached to the neck, 
would produce a similar result. An insane man may know that much, 
whilst his mind is so disorded as to be incapable of an intelligent act, 
and his will so perverted as to force him to a deed of which he has 
the utmost dread and horror. The act of such a man, thus possessed 
like the demoniac of old, into whom the unclean spirit entered, is not 
his voluntary act, so as to make him criminally or civilly liable, or oc- 
casion the forfeiture of the rights of others. 

Phillips on Insurance, (sec. 595,) after citing the cases closes thus : 
“T take our law to be that any mental derangement which would be 
sufficient to exonerate a party from a contract would render a person 
incapable of occasioning the forfeiture of a policy under this condi- 
tion.” 

Much more in our case, where the actor is found to be insane, with 
all the disabilities and mental derangements which that general find- 
ing includes. Insanity once admitted, it is within the reach of no 
mental comprehension to know exactly how far it may have affected 
the quality of his acts. Bouvier’s Law Dict., “Insanity.” See also 
Knickerbocker Life Ins. Co. vs. Peters, 42 Md. Rep., 414 ; Bunyon 
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vs. Life Ins., 73 ; Brink & Co. vs. Ins. Co., 5 Rowell (Vermont,) 442 ; 
Broom’s Legal Maxims, 533 ; Maudsley on Responsibility in Mental 
Disease, 198 ; McElroy’s case, 6 Watts & Serg., 451 ; Hall vs. Hills, 8 
Conn., 43 ; State vs. Felter, 25 Iowa, 67. 


Woopwarp, J. 

By the facts agreed upon at the trial, and by the verdict, it was 
established that James M. Boileau’s death was causcd by his 
own act ; that he was insane at the time ; that he intended to take 
his life ; and that he knew that death would result from the act 
committed. The suit was upon a policy of insurance on Mr. Boileau’s 
life, and contained a provision that if he should die by suicide, it 
should be null and void. The effect of that provision on the rights of 

the plaintiff, in view of the established fact of theinsanity, has been 
the point especially in controversy. On the one hand, the ground was 
taken that the word suicide cannot properly be applied to a voluntary 
death, unless caused by an act done by a person of sound mind, and 
capable of measuring his moral responsibility for his conduct. On the 
part of the defendants, it was contended that the word is synonymous 
with death by one’s own hand, simply signifying the killing of one’s 
own self, and whether he is sane or insane when he kills himself, de- 
pends on his knowledge or ignorance of the consequences of the act. 
The jury were instructed that the clause of forfeiture in the policy 
would not bar a recovery if they should find Mr. Boileau to have been 
insane, and that insanity would be made out if they should find that 
his anxieties and sufferings had ‘‘so entirely overpowered his judg- 
ment as to render him unable to distinguish between right and 
wrong.” 

Undoubtedly, the weight of authority, or rather the preponderance 
of decisions in England and this country, has been in support of the 
legal theory of the counsel for the defendants. But it is believed that 
the class of cases to which the Mutual Life Insurance Company vs. 
Terry, 15 Wallace, 580, belongs, furnish the safe and better rule. 

The clause of the policy relied on was not a covenant for the per- 
formance of a duty under a mutual contract. It was scarcely a con- 
dition, even. It was a provision for the absolute forfeiture of the 
rights of the insured on the happening of the specified contingency. 
Premiums were paid from the 14th of February, 1872, until the death 
occurred. To serve the purposes of the defendants, it was requisite 
that the existence of the conditions under which the clause of forfei- 
ture was to have operation, should be clearly, strictly, and technically 
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made out. He who receives an instrument, and parts with his money 
on the faith of it, should have a construction put upon it in his favor, 
because the words of the instrument are not his, but those of the 
other party. Mayor vs. Isaac, 6 Mon., 612. 

This principle applies toa condition in a policy of insurance, which, 
being the language of the company, must, if there be any am- 
biguity in it, be taken most strongly against them. Notman vs. An- 
chor Ass. Co., 4 C. B., N. S., 481. Generally, in legal acceptations 
and in popular use, the word stficide is employed to characterize the 
crime of self-murder. It is called ‘‘self-murder” in terms in Web- 
ster, and is defined to be “ the act of designedly destroying one’s own 
life, committed by a person of years of discretion and of sound mind. 

Self-destruction under insane impulses so strong as to be beyond 
the control and restraint of the will, is a result produced by disease 
for which the victim of it is no more morally responsible than he 
would be for any other of the maladies of which men die. The dis- 
ease, when it manifests itself in that form of melancholia which 
creates a prevailing propensity to suicide, consists in the unfounded 
and morbid fancies of the sufferer regarding his means of subsistence 
or his position in life, or in distorted conceptions of his relations to 
society or his family, of his rights or duties, or of dangers threatening 
his person, property or reputation. ‘ When the melancholic hallu- 
cination has fully taken possession of the mind,” says Abercrombie, 
‘it becomes the sole object of attention, without the power of varying 
the impression, or of directing the thoughts to any facts or considera- 
tions calculated to remove or palliate it. The evil seems overwhelm- 
ing and irremediable, admitting neither of consolation nor hope. 
For the process of mind calculated to diminish such an impression, or 
even to produce the hope of palliation of the evil, is precisely that ex- 
ercise of mind which, in this singular condition, is lost or suspended, 
namely, the power of changing the subject of thought, of transferring 
the attention to other facts or considerations, and of comparing the 
mental condition with these and with the actual state of things. Un- 
der such a conviction of overwhelming and hopeless misery the feeling 
naturally arises of life being a burden, and this is succeeded by a de- 
termination to quit it. When such an association has once been 
formed, it also fixes itself upon the mind and fails to be corrected by 
those considerations which ought to removeit.” Wh. & Stille’s Med. 
Jur., § 206. 

When the disease attains a stage at which the mental power to judge 
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of the moral nature of the act is entirely gone, self-destruction does 
not become suicide in the sense of self-murder. Such an act has 
never involved criminal responsibility and punishment, and it should 
not be followed, except under express stipulations, by a forfeiture of 
contract rights. The rule adopted by Willard, J., in Breasted vs. 
Farmer’s Loan Co., 2 Am. L. Reg., 358, was a safe and just one. 

“It must occur to every prudent man seeking to make provision 
for his family by an insurance on his life, that insanity is one of the 
diseases that may terminate his being. It is said the defendants did 
not insure the continuance of the intestate’s reason. Nor did they, in 
terms, insure him against small-pox or scarlet fever ; but had he died 
of either disease, there is no doubt that the defendants would have 
been liable. They insured the continuance of his life. What difference 
can it make to them, or to him, whether it is terminated by the ordin- 
ary course of disease in his bed, or, in a fit of delirum, he ends it him- 
self? In each case, the death is occasioned by a means within the 
meaning of the policy, if the exception contemplates, as I think it does, 
the destruction of life by a rational agent responsible for his act.” 

But it has been urged that the steps taken by Mr. Boileau to destroy 
his life were consciously intelligent, and that he knew what the conse- 
quence of taking them would be. There is no doubt that he had 
such knowledge. His very purpose was to kill himself. Such a degree 
of intelligence may well co-exist with faculties so distorted and a 
mind so shattered by long-continued suffering as to inspire a morbid 
impulse the nature of which the weakened judgment cannot measure, 
and the execution of which the uncertain and feeble will cannot re- 
strain. Almost every insane man knows that food will satisfy hunger 
and that water will quench thirst. He is able to realize that fire will 
burn him, that blood will follow the blow of a knife, and that he will 
feel pain if his flesh is torn. And he acts consciously throughout his 
life on such knowledge. It survives often among the instincts of the 
man after the intellect is wrecked, but the effect of partial mental 
aberration is concentrated upon the faculties involved in the disease. 
In McElroy’s case, 6 W. &S., 451, Judge Huston said that all treatises 
on insanity, and most reports of trials relating to insane persons, show 
that a total loss of reason and memory is unknown to courts and phy- 
sicians, unless in cases of delirium from disease, or absolute frenzy ; 
and yet commissions of lunacy are constantly found, and deeds and 
wills avoided for insanity. In the opinion the judge quoted the re- 
mark of Lord Hale, that “some persons that have a competent use 
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of reason in respect to some subjects, are under a particular dementia 
in respect to some particular discourses, subjects or applications.” 
He quoted also from the argument of Mr. Erskine in defense of Hat- 
field, the statement which was adopted in the judgment, that “ in all 
the casesywhich have filled Westminster Hall with the most compli- 
cated considerations, the lunatics, and other insane persons who have 
been the subjects of them, have not only had the most perfect know- 
ledge and recollection of all the relations they stood in toward others, 
and of the acts and circumstances of their lives, but have in general 
been remarkable for subtlety and acuteness. Defects in their reason- 
ings have seldom been traceable. The disease consisted in the delu- 
sive sources of thought ; all their deductions within the scope of the 
malady being founded on the immovable assumption of matters as 
realities, either without any foundations whatever, or so distorted and 
disfigured by fancy as to be nearly the same thing as their creation.” 
In every respect this case was determined accurately in the court 
below. The charge was subject to no valid objection, and the judg- 
ment was properly entered for the plaintiff on the point reserved. 
Judgment affirmed. 





SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Term, 1876. 


IRENE E. BIGELOW 
vs. 


STATE MUT. LIFE INS. CO., or Worcester. 


A wife’s policy was taken out by B. for $10,000, in March, 1870, giving a note for 
half the premium, payable with interest at the end of six months, and agreeing 
that if not paid at the time specified, the policy should be void. A receipt was 
given by the company acknowledging the payment of the whole premium, at 
the bottom of which was the printed memorandum : “ This receipt is the only 
evidence of payment.” The note was not paid when due, and the insured 
died in December, 1872. 


Held, that the case is not distinguishable from Pitt vs. Berkshire Life Ins. Co. 


Held, that under the Mass. non-forfeiture law, the note is not to be treated as cash, 
but must be deducted from the net value as determined by that law. 


Suit was brought upon the following agreed facts : 

If said policy became wholly forfeited, then, whether it was forfeit- 
ed at the maturity of said note by reason of its non-payment, or at 
the date when the second annual premium became payable, in either 
case its net value would not be sufficient to continue it in force un- 
der stat. 1861, ch. 186, sec. 1, until the death of the assured, if the 
amount of said note is to be deducted from said net value. Butifthe 
amount of said note is not to be deducted, then the net value was suf- 
ficient to keep the policy in force under said statute until the date of 
the decease of said assured. 

Nor would said net value be sufficient to keep the policy in force 
until the death of the assured, if said net value is to be computed up- 
on the cash payment alone, neither including the amount of said note 
in the same, nor deducting it therefrom ; that is to say, the cash pay- 
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ment alone, if no note had been given, would have been insufficient 
to keep the policy in force until the death of the assured. But if the 
note is to be treated as equivalent to cash, and not to be deducted 
from said net value, then the entire amount of both cash and note 
would suffice to maintain the existence of the policy until after the 
death of assured. 


G. A. Somersy, for Plaintiff: 

1. This policy was issued and delivered on the first day of March, 
1870, to the assured, and states that the sum of five hundred and 
thirty-nine dollars and seventy cents had been paid by him, and in 
consideration of a like sum to be paid thereafter, on the first day of 
March at noon in each year during the term of the policy his life 
was insured for $10,000 for the term of eighteen years, and in case of 
his death before the expiration of that term, for the use of his wife, 
Trene E. Bigelow, the plaintiff. 

At the same time the defendants delivered the insured the follow- 
ing receipt : 

“$539.70. State Mutual Life Insurance Company of Worcester. 
Worcester, Mass., March 1, 1870. Received of M. E. Bigelow 
$539 70-100, amount of annual premium on his policy of life assur- 
ance. No. 7,168, due March 1, 1870. Clarendon Harris, secretary. 
Countersigned by V. Wallburg, agent. 

“ Notice to the policy-holders. The agreement is mutual that the 
premium must be paid on or before the day it becomes due. This 
receipt alone is valid. Agents are not authorized to give credit, or 
make, alter or discharge contracts, or waive forfeitures.” 

In fact, two hundred and seventy dollars only, of the five hundred 
and thirty-nine dollars and seventy cents, were paid at delivery of 
policy, in cash. 

The assured gave the defendant, at same time, the following memo- 
randum : 

“$270. State Mutual Life Assurance Co. of Worcester. Boston, Mass. 
March 1, 1870. In consideration that the State Mutual Life Assur- 
ance Company of Worcester defer the payment of two hundred and 
seventy dollars, being one half the premium on policy No. 7,168, for 
the term of six months, I hereby promise and agree to pay such 
sum, with interest at the rate of seven per cent, at the expiration of 
said term; and it is expressly understood and agreed that this 
arrangement is made upon the express condition that if the above- 
named premium and interest shall not be paid at the time specified, 
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then said assurance shall cease and the policy become void. M. E. 
Bigelow.” 

The policy contained, amongst other express conditions : 

“That if said assured shall neglect to pay the annual premiums at 
the time and in the manner prescribed, this policy shall beeome for- 
feited and void, except as provided in the 186th chapter of the acts of 
the legislature of Massachusetts, passed in 1861, entitled ‘An act to 
regulate the forfeiture of policies of life insurance.’ That this policy, 
and any amount which shall become due for loss thereon, is assigned 
and hypothecated to said company, and they have a lien thereon to 
secure the payment of any premiums or parts thereof on which 
credit shall have been given, and of any notes or securities given or to 
be given to said company, and upon non-payment of such notes or 
securities, after the payment of the same shall have become due and 
have been demanded, said policy shall become forfeited and void. 
That this policy shall not take effect until the premium is paid.” 

The amount of two hundred and seventy dollars was not paid upon 
said note, at the expiration of said term. The assured died Decem- 
ber 24,1872. That the policy was delivered as a binding contract 
cannot be disputed ; and the question is, did it terminate before the 
death of the assured ? 

The mere actual cash payment of the two hundred and séventy 
dollars, under the provisions of Stat. 1861, ch. 186, § 1, would con- 
tinue the policy valid as a binding contract much beyond the six 
months when the note given by the assured became due. And the 
words in the policy, “That this policy, and any amount which may 
become due for loss thereon,” etc., cannot mean that the policy had 
not taken effect when in fact it was delivered absolutely, nor can it 
mean that the policy thus delivered was forfeited and void in six months 
from its delivery, because the note was not paid, when, by statute of 
1861, irrespective of the contract of the parties, the policy was subsist- 
ing ; besides, the parties had expressly made therein contract with 
reference to that statute. 

The last condition in the policy, “that this policy shall not take 
effect until the premium is paid,” under the circumstances had no 
application, because the policy had taken effect. The other condi- 
tion referred to future premiums to be paid, and is in harmony with 
the statement in the policy, and in the receipt, in the most solemn 
form that the first premium had been paid. 

The defendants must be held to have taken this note under the 
circumstances as payment of the first premium ; at all events the 
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words of the note cannot override and countervail the legal effect of 
the absolute delivery of the policy, with its express reference to the 
statute of 4861, the formal receipt for the annual premium due March 
1, 1870, and the actual cash payment of two hundred and seventy dol- 
lars March 1, 1870. Ps 

If the delivery of the policy as a binding contract is admitted, to- 
gether with the death of the assured and proper proof of loss, the 
plaintiff must recover unless the defendant shows the policy has been 
terminated. McAllister vs. N. E. Mut. L. Ins. Co., 101 Mass., 558. 

2. The wife had a vested interest during the admitted time when the 
policy was a binding contract ; the husband, by mere neglect, willful or 
otherwise, not to pay the note at maturity could not impair or defeat 
her rights ; and this was well known to the defendants when making 
the contract. Gen. Stat. ch. 58, sec. 62; Campbell vs. N. E. L. Ins. 
Co., 98 Mass., 381 ; Knickerbocker Life Ins. Co. vs. Weitz et al., 99 
Mass., 157 ; Gould vs. Emerson, 99 Mass., 154. 

3. The case of Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500, is 
not applicable to the present case. There was an express condition 
in the policy, “In case the said party shall not pay the said annual 
premium on or before the several days above mentioned for the pay- 
ment thereof, or shall fail to pay when due any notes or other obliga- 
tions given for premium, or shall otherwise fail to comply with all or 
any of the terms of this contract, then and in every such case, the 
company shall not be liable to the payment of any sum on account 
of this policy, and it shall cease and terminate.” The note given on 
time in substance contained the same express condition, and referred 
to the policy. The opinion of the court is put on the ground that 
the partial cash payment of the premium under the provision of the 
statute of 1861, did not continue the policy in force up to the ma- 
turity of the note, and consequently only by paying the note at ma- 
turity could the policy subsist; the note was not paid at ma- 
turity, therefore the policy became void. Besides, in that case, there 
are no facts to control or modify the express condition in note and 
policy ; the two cases, when examined, are entirely different in the 
facts found, and are distinguishable. 


Dwicutr Foster and Atrrep D. Fosrrr, for Defendant. 

The policy was forfeited by its own express terms, upon the non- 
payment of the note at its maturity, Sept. 4, 1870, according to the 
condition expressed in the policy. Pitt vs. Berkshire Ins. Co., 100 
Mass., 500; Baker vs. Union Mut. Life Ins. Co., 43 N. Y., 283; 2 
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Big. Ins. Rep., 125. No special demand of payment at that time was 
necessary to create a forfeiture. Roberts vs. New England Mut. Life 
Ins. Co., 1 Disney, 355 ; 1 Big. Ins. Rep., 634; S.C. 2 Disney 106; 
2 Big. Ins. Rep., 141; Koehner vs. Knickerbocker Life Ins. Cu., 4 
Daly, 512 ; 4 Big. Ins. Rep., 278. 

If there were any possible doubt as the former pcrition, at all events 
the policy became forfeited and void on March 1, 1871, when the second 
annual premium matured. Shaw vs. Berkshire Life Ins. Co., 103 Mass., 
254 ; Phoenix Life Assurance Co. vs. Sheridan, 8 H. L. Cases, 745. 

It is expressly agreed ihat whether the policy was forfeited at the 
maturity of the note by reason of its non-payment, or at the date 
when the second annual premium became payable and remained un- 
paid, in either case if the note is to be deducted from the net value of 
the policy, then its net value under the Massachusetts non-forfeiture 
law (St. 1861, c. 186,) was insufficient to continue the policy in force 
until the death of theinsured. That the note is to be so deducted was 
expressly decided by this court, in Pitt vs. Berkshire Ins. Co., 100 Mass., 
500. The language of the act is so explicit as to admit of no doubt on 
this point. Not only does the language of the law declare that the 
notes shall be so deducted, but the same thing is required by every 
consideration upon which such legislation was based, and by which it 
is to be justified. 

No man is to be insured on credit. There must be cash on hand at 
the inception of the risk sufficient to indemnify the company until the 
period when the next payment is exacted. : 

The law requires that the net value of the policy shall be ascer- 
tained ; i.e. the sum remaining to the credit of the policy after pay- 
ing for the term insurance up to the date of the forfeiture, and de- 
ducting the loading, which represents the proportion of the expenses 
of the business properly chargeable to the policy. This net value is 
treated as a credit in favor of the insured ; but from it must be sub- 
tracted all that he owes the company, on any account ; the remainder 
could be paid him in cash without any loss to the company by the 
contract of insurance. But to do this would give an undue advan- 
tage to one who breaks his bargain over the other members who con- 
tinue to fulfill their agreements. Accordingly, the laws gives to the 
retiring member four fifths of what stands to his credit, after all such 
deductions, not in casb, but in temporary insurance. This guards 
temporarily against accidental failures to make prompt and punctual 
payments, is a liberal treatment of the retiring member, and in its 
practical operation proves very beneficent to the insured. But this is 
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all that can safely be done. Any company would go to swift destrue- 
tion which should undertake to insure on credit, or assume any risk 
for which it bad not in hand in advance an adequate cash reserve, 

The same question was discussed in Ayer vs. New England Mut. 
Life Ins. Co., 109 Mass., 430, but its determination did not prove to 
be necessary. 

Upon the first hearing of the case the following opinion was de- 
livered by the court in the March term of 1876. 


Lorp, J. 

The decision in this case depends upon the construction to be 
given to four different instruments. These are not only different 
from each other, but are in such direct conflict that any construction 
of them all must necessarily be subject to the criticism that it is incon- 
sistent with some of them. It is plain not only that these instru- 
ments are in themselves inconsistent, but that the parties knew them 
to be inconsistent, intended them so to be, and trusted that the oc- 
casion would not arise when such inconsistency would be subject to 
judicial construction. The four instruments are the policy, the note 
given for a portion of the premium, the receipt, and the statute of 1861, 
ec. 186, commonly spoken of as the nowi-forfeiture act. This act was 
designed to remedy an evil which has become serious and was 
increasing. i 

Nearly all life insurance was based upon the payment of a certain 
annual premium, and the provision in most, perhaps in all policies, 
was that if the payment of the annual premium was not promptly 
made, the policy became void ; so that, though the policy-holder 
might have annually paid a large sum through a series of years, the 
failure, in a single instance, to pay at the time when due, not only in- 
validated his policy, but worked a forfeiture of all that had been paid. 
The legislature deemed this to be an evil, and to remedy the evil en- 
acted the law referred to. The principle upon which the act is 
founded, is substantial equity between the parties. Its purpose, on 
the one hand, is to prevent a forfeiture of important rights by neglect 
or inability to meet engagements by the assured ; and on the other, 
to prevent an indefinite liability on the part of the insurer, after the 
insured shall have failed to perform his part of the obligations. It is 
that when the contract of life assurance has been entered into for a 
certain sum to be paid upon the death of the assured, and a premium 
has been paid, the contract shall continue, notwithstanding any for- 
feiture clause for non-payment therein, for so long a time as the 
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amount paid would equitably insure, upon such a life, the sum in- 
sured. The mode by which this term is tv be ascertained is pointed 
out by the statute, and ordinarily is of easy application. 

The difficulty in this case arises from the attempt of the parties to 
do things inconsistent in themselves. It is plain that they have agreed 
that something is done, which is not done. It cannot be doubted 
that the parties knew of the existence of the non-forfeiture act, for 
reference to it is in terms incorporated into the policy, and that their 
contract was made with, as they supposed, full knowledge of its opera- 
tion. Taken literally, it is difficult to conceive of four papers in such 
entire conflict.~ 

The policy contains a provision that it ‘‘shall not take effect till the 
premium is paid,” and it was delivered as a binding and operative 
contract although it was known that the premium was not paid. The 
receipt also is not literally true. It is a receipt in terms as if the en- 
tire premium had been paid in money, although it was known that 
such money had not been paid. It contained on it the phrase ‘ this 
receipt alone is valid.” And while it was a receipt for the whole an- 
nual premium, one half only of the amount had been paid, and, as 
the defendants claim, credit had been given for half the amount ; it 
contains also these words, “ Agents are not authorized to give credit, 
make, alter or discharge contracts, or waive forfeitures.” It does not 
appear that any corporate action had been taken in reference to this 
particular policy, but that the whole transaction was in the ordinary 
mode, by agents and officers of the company. 

The note also contains this stipulation : ‘‘It is expressly understood 
and agreed that the arrangement is made upon the express condition 
that if the above named premium and interest shall not be paid at the 
time specified, then said assurance shall cease and the policy become 
void.” ‘This provision is entirely inconsistent with the receipt and 
with the terms of the policy. 

In this conflict of language it is of course impossible to understand, 
except proximately, what the parties did in fact intend. In attempting 
thus cy pres to determine what the parties agreed, it may properly be 
assumed, first, that the entire transaction was not a device to avoid the 
operation of the non-forfeiture act ; and secondly, that the giving of 
the note was not in itself to be prejudicial to the assured. Assumiug 
these two propositions to be true, we can come to no other conclusion 
than that the parties understood the transaction to be an entire cash 
payment of the premium for one year ; and consequently that the 
policy did not become void at the expiration of six months by the 
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non-payment of the note. If not void at the end of six months by 
reason of the non-payment of the note, it follows that such non-pay- 
ment could not at any time afterward avoid it. The policy, however, 
was avoided by the non-payment of the second annual premium. This 
raises the question of actual value of the policy on the day of its for- 
feiture upon the principles of Stat. of 1861, c. 186. It is agreed between 
the parties that if, in estimating the value of the policy at that time, 
the amount of the note is to be deducted from the year’s payment, 
the policy had expired before the death of the assured ; if, however, 
such amount is not to be deducted, the policy was in force at that 
time. 

The court is of opinion that by the understanding and agreement of 
the parties, the note was not to be deemed a debt for the purpose of 
ascertainir g the value of the policy. No other construction is so con- 
sistent with the apparent object of the parties. It was deemed cash 
by the parties, in order that the policy might originally attach. It 
was deemed cash by the parties in the matter of the payment of the 
first year’s premium. Why should it afterward be used either to de- 
feat or impair the value of the policy in either of these respects ? 

If the assured had borrowed the whole or half of the amount of the 
cash payment necessary to be made as a condition precedent to the 
attaching of the policy, and paid the money to the defendants, it 
would be very plain that the policy was in force at the time of his 
death. It seems to the court that this transaction must be regarded 
as it would be if the assured had borrowed, either of the defendants 
or elsewhere, the amount he required, and paid the money thus bor- 
rowed for the premium, and had given his note for it. It would 
not then, even though given to the defendants, in our opinion, have 
been a debt which the defendants would be entitled to deduct in 
order to ascertain the value of the policy. The debt to be de- 
ducted must be a debt arising in the usual course of business of the 
company in reference to that policy. 

Suppose the defendant corporation should invest a portion of its 
capital in mortgages of real estate. To put an extreme case for the 
purpose of illustration: A party obtains a life assurance and pays 
for it five hundr<d dollars annually for a term of five years ; on the 
first day of the eleventh year, having paid five thousand dollars, he is 
in extremis, fails to make the annual payment, and dies upon the same 
day. His policy has become void by reason of the non-payment ; 
but under the act of 1861 it has great value. It happened, however, 
that eighteen months previously, the assured had borrowed of the 
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defendants ten thousand dollars upon a mortgage of real estate pay- 
able in one year; and at the time of his death it was unpaid. It 
cannot be claimed that that is such an indebtedness as may be de- 
ducted in order to determine the value of the policy. It was, how- 
ever, cash borrowed of the company ; and we can see no difference in 
principle. That was a loan upon sufficient collateral security ; and if 
this is to be regarded as a loan, it will undoubtedly be claimed that it 
is secured by the assignment and hypothecation of the policy to tlie 
company. The question of kind or amount of security, or whether 
any, is unimportant ifthis is to be regarded as a loan, and not to be 
considered in determining the value of the policy. Any other construc- 
tion than that we give to this transaction would be liable to much more 
serious objection. It would render very easy the entire nullification 
of the non-forfeiture act, and operate as a designed or unintended 
fraud. 

In the case at bar, it is agreed that if the language of the note is 
construed literally, and the language of the law is construed as claimed 
by the defendants, the law is nullified. If the policy is avoided at 
the expiration of six months by the non-payment of the note, and then 
the note is deducted, there is nothing left of value to the policy, and 
if the assured had died in the seventh month there would have been 
no claim. It is also agreed, that if the policy does not expire till the 
end of the year, the then cash value of the policy by reason of the 
cash payment and note together, is not so great as its cash value 
would have been had the same amount in cash been paid and no note 
been given ; so that the giving of the note was a positive injury to the 
value of the policy. 

We do not, however, decide the question upon this ground ; we 
refer to it to show that great injustice may be done if a transaction 
shall be permitted to have one meaning for one purpose, and a differ- 
ent meaning for another ; that what the parties regard as cash may 
be treated as cash for some purposes, and as indebtedness for other 
purposes. The construction which we adopt most reasonably satis- 
fies all the stipulations of the parties, and there must be therefore 
judgment for the plaintiff. 


[A reargument was had on November 29, 1876, in which the 
analogy and contrast with the case of Pitt vs. Ins. Co. were presented 
by counsel as follows : Ep. Ins. Law Jovr. ] 


G. A. Somersy, for Plaintiff. 
In Pitt vs. Berkshire L. I. Co. the policy issued and recited pay- 
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ment of first annual premium. The effect of this fact was met, nega- 
tived and overcome, because inconsistent with the other facts. 

1. No receipt was given. 

2. A small amount of $13.40 cash payment was made, which did 
not keep the policy in force three months from the time it was issued, 
when the notes became due, given for part of first annual premium ; 
but a long time intervened between the time when, under statute 
1861, ch. 186, and the terms of the policy, the effect of the cash pay- 
ment was exhausted, and the notes became due and payable. 

3. A demand note of $40, and a note for $33, due in equal install- 
ments of $11 each, the first installment due and payable in three months 
from issuing policy, were given, as the note recited, for the unpaid 
balance of first annual premium. 

4, The notes in terms recited that they were given and to be paid 
at maturity in accordance with the conditions of the policy. 

5. The policy contained a condition that if any notes or obliga- 
tions given for premiums were not paid at maturity, the policy should 
cease and determine. 

6. That long before April 15, 1867, when notes became due, there 
was nothing for policy to subsist on, as the effect of the cash pay- 
ment of $13.40 had for a long time been exhausted, and the value of 
the policy, April 15, 1867, was not equal to the amount then due upon 
the notes ; the policy died from mere inanition. 

7. The policy contained no such provision. 

In Bigelow vs. State M. L. I. Co., the policy issued and rgcited 
payment of first annual premium. The effect of this fact was sus- 
tained, fortified and reinforced, because consistent with other facts. 

1. A voluntary, independent receipt was given at same time, signed 
and countersigned by the proper officers, for the payment of $539.70, 
the first annual premium, reciting that it was then due, then paid, and 
that that receipt alone was valid, and that agents were not authorized 
to give credit. 

2. A large amount of $270 cash payment was made, which was re- 
tained by defendants, which did keep the policy in force under sta- 
tute 1861, ch. 186, and the terms of the policy, much beyond six 
months and three days, when note given for part of first annual pre- 
mium was due and payable, and beyond the time when second 
annual premium was due and payable. 

3. No such notes were given. 

4. No such notes were given. 
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5. The policy contained no such condition, and all the conditions 
it did contain referred to payments other than first annual premium. 

6. The policy was in full force and vigor long after six months and 
three days from issuing of the policy, when the note became due and 
payable given for part of first annual premium by the effect of the 
cash payment of $270, under the statute of 1861, ch. 186, and the 
terms of the policy, and beyond the time when second annual pre- 
mium was due and payable. 

7. The policy contained the provision that the policy shall not take 
effect until the premium is paid, and both parties agreed it did take 
effect. 


Dwicut Foster, and Atrrep Dwicut Foster, for Defendant. 

The provisions in each policy in regard to forfeiture for non-pay- 
ment of the premiums, or of any note given for premiums, are the 
same : 

Berkshire Life Policy : It is declared on the face of the policy that 
the same was issued on this express condition : “In case the said 
party shall not pay the said annual premium on or before the several 
days above mentioned for the payment thereof, or shall fail to pay 
when due any notes or other obligations given for premiums, or shall 
otherwise fail to comply with all or any of the terms of this contract, 
then and in every such case the company shall not be liable to the 
payment of any sum on account of this policy, and it shall cease 
and terminate ”—— 

The following clause is also found in the body of the Pitts policy : 
“This policy shall not be binding until the advance premium is 
paid.” 

State Mutual Life Policy : “That this policy and any amount which 
may become due from loss thereon is assigned and hypothecated to 
said company, and that they have a lien thereon to secure the pay- 
ment of any premiums, or parts thereof, on which credit shall have 
been given, and of any notes or securities given or to be given to said 
company, and upon non-payment of such notes or securities, after 
payment thereof shall have become due and have been demanded, 
said policy shall become forfeited and void. * * * That if said 
assured shall neglect to pay the annual premiums at the time and in 
the manner prescribed, this policy shall become forfeited and void, 
except as provided in the one hundred and eighty-sixth chapter of 
the acts of the legislature of Massachusetts, passed 1861, entitled 
An Act to regulate the Forfeitures of Policies of Life Insurance.” 
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In each case, although only part of the premium was paid in cash, 
and notes were taken for the balance, a receipt was given as if the 
full amount of the premium had been paid in cash. 

The policy in the Pitts case recites that in consideration of $86.40 
“in hand paid, and of alike sum to be paid on or before the 15th 
of January, at noon, in every year during the continuance of the 
policy,” ete. 

The receipt in the present case is as follows, viz. : “Received of 
M. E. Bigelow five hundred and thirty-nine 76-100 dollars, amount 
annual premium on his policy of life insurance. No. 7,168, due March 
1, 1870.” 

Although the policy in the Pitts case acknowledges the receipt of 
$86.40 in hand paid, only $13.40 was really paid in cash, and two notes 
were. given for the balance, one for $40 on demand with interest, and 
one for $33 payable in three, six and nine months after date, in equal 
installments of $11 with interest. In the present instance, Bigelow 
paid in cash $269.70 and gave his note for $270, the balance of the 
premium. 

The notes of the assured in both cases contain clauses exactly simi- 
lar, stating that if the note was not paid when due the policy should 
become forfeited and void : 

Note in Pitt’s Case.—“ Being the balance unpaid of the cash pre- 
mium of policy No. 4,776, issued by said company due as above, and 
this note is given with the full knowledge and intent on my part, that 
if it is not paid when due without grace, said policy shall become ab- 
solutely null and void in consequence thereof, and in accordance with 
the conditions of said policy and this agreement, without further 
notice.” 

Note given by M. E. Bigelow.—“It is expressly understood and 
Agreed that this arrangement is made upon the express condition that 
if the above-named premium and interest shall not be paid at the 
time specified, then said assurance shall cease and the policy become 
void.” 

How can the two cases be distinguished? The note and the policy 
in each contain similar conditions. Were not the notes equally 
given for the unpaid part of the premiums? Were they not each of 
them debts “ arising in the usual course of business of the company 
in reference to that policy?” If one was not, why was the other ?” 
How can a line be drawn so as to hold in Bigelow’s case that a note 
for half the premium, overdue and unpaid for six months pre- 
vious to the lapse of the policy and two years before the death of the 
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assured, should not be deducted from the net value of the policy, 
when in Pitt’s case it was adjudged that the non-payment of one 
installment of a similar note less than a month before the death of the 
assured avoided the policy, and the whole note, including two future 
installments not payable until long after the death of the assured, was 
deductéd from the net value of the policy ? 


Opinion of the Court upon the reargument : 

Upon a reconsideration of this case, with the aid of the elaborate 
arguments of counsel, the majority of the court is of opinion that it 
rannot be distinguished in any essential particular from that of Pitt vs. 
Berkshire Ins. Co., 100 Mass., 500, and that that case, so recently de- 
cided by this court, must govern this. As it is not likely that another 
case will arise, presenting such a complicated, and in some respects 
inconsistent series of contracts, it would serve no useful purpose to 
discuss it in detail. 

Judgment for the defendant, 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Octoser Term, 1876. 


SAMUEL P. HARRINGTON 
Us, 


FITCHBURG MUT. FIRE INS. CO.* 


The policy was in the name of the owner, payable to mortgagee, and was substan- 
tially a renewal of a former policy in the name of the prior owner. The build- 
ing was described as a ‘‘ten tenement block frame.’’ The policy provided 
that it should be void ‘* whenever a building insured shall be unoccupied.” 

Held, that the building was insured as a whole, and the occupation of a part of the 
tenements was occupancy within the meaning of the policy ; there was nothing 
in the phrase ‘‘ tenement block,” to import that separate buildings were in- 
tended. 


* Decision rendered March 5, 1878. 
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The policy limited the amount that might be insured to three fourths the value. 
‘I'he property at the time of issuing the policy was valued at $9,000 ; other in- 
surance was permitted in the first application, and disclosed to the extent of 
$3,000 in the renewal, the present insurance being also for $3,000. It was ad- 


mitted that the $6,000 of insurance was more than three fourths the actual 
value at time of loss. 4 


Held, that valuation is a matter of judgment, and if the value was fixed and the in- 
surance made in good faith, the policy was valid. 


Held, that the policy being payable to the mortgagee, the insured had no author- 
ity to adjust the loss. 


Lorp, J. 

The history of this insurance, so far as it is developed by the facts 
before us, is this : On November 22, 1872, as appears by the date of 
the application, one Willard Bliss, who appears to have been then 
the owner of the property, applied for insurance at the defendant's 
office in the sum of $3,000 for the term of three years, commencing 
on November 1, 1872. The application is for insurance “upon the 
property described and valued by the applicant, viz.” Then there 
appears, printed in smaller type and included within brackets, “ Not 
more than three fourths of the value of the property can be insured.” 
There then follows a tabulated form with these headings : 


Description of property. Valuation. Tobeins. Rate pe. Premium. 


On his tenement frame block. | $3,000 | 2 $60.00 


Beneath this form the different subjects upon which information 
from the applicant seems to be required are printed under these 
heads : “ Situation of property,” “ Description of buildings,” “ Occu- 
pancy of the buildings,” “Interest in the property,” “Other insur- 
ance,” “Means of extinguishing fires,” “Surroundings,” “Warming 
and lighting.” In this application, under the heading, Occupancy 
of the buildings, is this answer, “ By ten tenants as residences only ;” 
Under the heading Interest in the property, the answer to the in- 
quiry, “Is the applicant owner of the property?” is, “He is.” To the 
inquiries, “If mortgaged, for what sum and to whom, and is policy 
to be payable to mortgagee?” the answer is, “ Mortgaged to Samuel P. 
Harrington ; payable to same to extent of mortgage claim.” Under 
the heading, Other insurance, against the inquiry “If any, at what 
office, and how much?” are the words, Other insurance permitted. 
And under the heading, Surroundings, are the words, “See plan,” 
and other specific answers not material. On November 8, 1875, 
Patrick Johnson, who seems in the meantime to have become the 
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owner of the estate, makes application upon a printed blank, upon 
the head of which are the words “ Renewal of No. 34,895,” which was 
the number of the application of Bliss. This application is for insur- 
ance of the same sum of $3,000 for the term of one year, commenc- 
ing upon November 1, 1875. The description of property, valuation, 
and sum to be insured, are the same as in the former application by 
Bliss. The rate per cent and amount of premium are respectively 
1 and 30 instead of 2 and 60. Across this space, against the several 
inquiries, of “Situation of property,” “ Description of buildings” and 
“Occupancy of the buildings,” is written transversely the word “ Re- 
newal.” ‘To the inquiries respecting “Interest in the property,” the 
answers are as follows : “Is the applicant owner of the property ?” 
“Yes.” “If mortgaged for what sum and to whom?” “$4,000 ; Samuel 
P. Harrington.” “And is policy to be payable to mortgagee ?” “ Yes.” 
To the inquiry as to other insurance, “If any, at what office and.how 
much?” ‘$3,000 ; Old Mutual, Worcester.” Across this space, for 
answers to all other inquiries, is written also transversely the word 
“Renewal.” Under the description of the property is printed, with 
the exception of the figures, this line: “ The dividend, thirty dollars 
on policy No. 34,895, may be applied toward payment for this insur- 
ance.” It will thus be seen that though the ownership of the equity 
of redemption had been changed, the policy was substantially a re- 
newal of a former policy upon the same property, for the same sum, 
and with the same incumbrance, and payable to the same person. 

The building was partially destroyed by fire during the existence 
of the latter policy, and it is to recover the loss by such fire that 
this action is brought. 

The defendant contends that it is not liable for such loss for these 
reasons : First, because ‘“‘before said fire the policy declared upon 
by the plaintiff had become void and of no effect, for the reason that 
said building had been, and at the time of said fire was unoccupied ;” 
and secondly, because “said Johnson had procured insurance upon 
said building without the consent of the defendant and in excess of 
three fourths of the value thereof.” 

It contends further that if liable upon the policy at all, it is liable 
only for the sum of $812.50, for the reason that there was an insur- 
ance iy other offices to the extent of $3,000, and that Johnson and the 
representatives of said companies made an adjustment of the loss, 
and that the whole amount of loss was agreed to be $1,612.50, and 
their proportion under the policy is but one half of said amount, to 
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wit, $806.25, and that the plaintiff is bound by such adjustment so 
made by Johnson. 

The first of these grounds of defense is not sustained by the facts. 
The building is described in the policy, as well as in the application, 
as a “ten tenement block frame.” There does not appear to be more 
than one building, or if the phrase “ block” imports a separation into 
divisions, it does not of its own force import a separation into more 
than two divisions. The phrase “tenement block” gives but slight 
indication of what portions of the block the tenements consist, 
whether a single room, a floor, or flat, or suite of rooms. It imports 
only of necessity that the building is designed for the accommoda- 
tion of various families. The phrase in the policy, “ whenever a build- 
ing insured shall be unoccupied,” cannot mean that the absence of 
an occupant of a single apartment of a tenement house, while other 
apartments are occupied, shall render the building an unoccupied 
building. 

The cases cited by the defendant do not in any manner sustain its 
position. Neither in Keith vs. Quincy Ins. Co., 10 Allen, 228, nor in 
Ashworth vs. Builders Ins. Co., 112 Mass., 442, was there an occu- 
pancy, within the meaning of that phrase, of the whole, or of any 
part of the building insured ; and it would be doing violence to lan- 
guage to say that a tenement block, insured as a single building, is 
an unoccupied building with two of the tenements in actual use and 
occupation as residences. And while it is not within the words, it is 
not within the mischief which the clause is designed to protect the in- 
surer against. =i 

The other ground upon which the defendant seeks to avoid the 
policy is this : that while by the policy the plaintiff was entitled to m- 
sure to the extent of three fourths of the value of the property, he 
had in fact insurance at -the time of the loss to more than three 
fourths of the value of the property at the time of the insurance. 
This claim is founded upon this provision in the policy : “If, with- 
out the consent of the company expressed in this policy the assured 
shall now have, or hereafter make any other contract of insurance 
against loss by fire on the*property, or any part thereof hereby in- 
sured, whether such other contract shall be valid or not as against the 
parties thereto, * * * this policy shall be void.” At the time of the 
original insurance of the property, and of the issuing of this policy 
in renewal thereof, the property was valued at $9,000. In the first 
application other insurance was permitted, and in the last application 
other insurance to the extent of $3,000 was disclosed ; this with the 
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$3,000 insured by the defendant making in all an insurance of $6,000, 
which is less than three fourths of the value of the property as 
stated in the application. But as the parties now agree, the $6,000 
thus insured was more than three fourths of the real value of the 
property at the time of the insurance. How much more it is not 
agreed. Whether it was inconsiderably more, or whether the differ- 
ence was very great, nowhere appears. There is no claim of fraudu- 
lent misrepresentation of the value of the property, nor is there any 
claim that the applicants themselves did not honestly and truly be- 
lieve the valuation of $9,000 to be the true valuation. There is, of 
course, no presumption of fraud, nor has the court any right to look 
upon the conduct of parties, in the absence of evidence, as actuated 
otherwise than by good faith and with honest intentions. The exact 
question then is, if a party honestly and in good faith applies for in- 
surance upon property, the locality of which, and all the circum- 
stances affecting the risk he fully discloses, and discloses also the 
exact amount of insurance existing, and honestly and in good faith 
puts a value upon the property, and the existing insurance with what 
he obtains is less than three fourths of the value, as he believes and 
represents it to be, and the defendants with full knowledge of the 
amount of the existing insurance, and with a full knowledge of his 
valuation, issue a policy in which they consent to other insurance to 
the amount of three fourths of its value, and it subsequently appears 
that, in point of fact, the real value at that time was less than the 
applicant believed it to be, would this avoid the policy thus issued ? 
The mere statement of the proposition suggests its solution. The 
applicant tells where the property is ; he tells what it is ; he tells by 
what it is surrounded, and the purposes for which’ it is used. All 
these are facts which he is bound to know, and in reference to which 
he is bound to tell the truth. Valuation is necessarily a matter of 
judgment or opinion, and it is a matter of common belief that the 
owner of property is liable to put upon it a higher valuation than 
others. And there can be no injustice, in the absence of fraud, in 
holding the parties to such a contract as this to the valuation which 
was acted upon, if not by both parties, at least by the applicant, with 
the knowledge of the other party that he was thus acting. And this 
is especially true in this case, in which the extent of the insurance 
was fully disclosed, and in which the parties are fully protected 
against any liability other than their proportion of the three fourths 
of the value of the property. We are therefore of opinion that when 
all the facts and circumstances are honestly and in good faith dis- 
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closed, a mere error of opinion in an honest valuation of property 
fully described does not avoid the contract. There is less reason for 
strictness in this respect, when the limit of insurance is three fourths 
the value, because the insured assumes a portion of the risk himself. 
And in analogy to other cases of insurance where property may be 
insured to its full amount, the valuation agreed upon, and for which 
insurance is issued, though it exceeds the real value of the property, 
if made in good faith and without fraud, is conclusive between the 
parties. The defendant, therefore, is liable upon the policy, but by 
the terms of it for only one half the amount of the loss, that being 
the proportion which their insurance bore to the whole amount in- 
sured. The policy having been made payable to the plaintiff in case 
of loss, his rights were fixed at the time of the loss, and Johnson 
could no more adjust the amount of the loss than he could release it. 
The defendant, by the terms of its policy, agreed to account with this 
plaintiff, and upon this question of amount of loss Johnson, in the 
absence and without the consent of the plaintiff, had no authority to 
act. The result, therefore, is that judgment must be entered for the 
plaintiff for one half the amount of the loss, to be determined by an 
assessor, unless the parties agree. 
Judgment for the plaintiff. 
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COURT OF APPEALS OF NEW YORK. 


MARY H. MIX, Respondent, 


ANDES INS. CO., Appellant.* 


Ajcorporation may, through its authorized agent, make the affidavit required by 
act of Congress of 1867, regarditig removal of causes to a Federal court, and thus 
avail itselt of the benefit of that act. 


The court must determine the sufficiency of the bond and the surety required by 
that act, but in may not arbitrarily reject the bond tendered without specifying 
any cause. 

Judgment reversed. 


W. F. Coaswett, for Appellant. 
D. Prart, for Respondent. 


Ear, J. 

This action was commenced by the plaintiff against the defendant, 
and his corporation, to recover on a fire policy. It was claimed upon 
the trial that this cause had been removed into the United States 
Circuit Court under the act of Congress approved March 2, 1867, 
(14 U.S. Stat. at Large, 558,) and this claim must be first examined. 

That act provides that when an action is brouglft in any State court 
“in which there is a controversy between a citizen of the State in 
which the suit is brought and a citizen of another State, and the mat- 
ter in dispute exceeds the sum of five hundred dollars, exclusive of 
costs, such citizen of another State, whether he be plaintiff or defen- 
dant, if he will make and file in such State court an affidavit stating 
that he has reason to and does believe that, from prejudice or local 


influence, he will not be able to obtain justice in such State court, 


* Decided May 23, 18738 
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may, at any time before the final hearing or trial of the suit, file a pe- 
tition in such State court for the removal of the suit into the next 
Circuit Court of the United States to be held in the district where the 
suit is pending, and offer good and sufficient surety for his entering 
in such court, on the first day of its session, copies of all process, etc., 
and it shall be, thereupon, the duty of the State court to accept the 
surety and proceed no further in the suit.” 

Under that act, before the answer was served in this action the de- 
fendant filed a petition setting forth the facts required by the act and 
praying for a removal of the cause into the United States Circuit 
Court. The petition was signed in the name of the company by the 
president, and he verified it. At the same time there was filed the 
affidavit of the president of the company, stating that “he has reason 
to believe, and does believe, that from prejudice and local influence 
said company will not be able to obtain justice in this court.” There 
was also filed a bond, signed by the defendant and one Cramer, to the 
purport and effect required by the act. 

Upon the petition, affidavit and bond, the defendant moved upon 
notice to the plaintiff, at Special Term of the Supreme Court, for the 
removal of the cause, and the motion was denied. It does not ap- 
pear upon what ground the plaintiff objected to the removal, nor upon 
what ground it was denied by the court. 

The defendant set up in its answer, and insisted upon the trial, that 
the cause had been removed and that the court had thus lost juris- 
diction of the action. But the court retained jurisdiction and pro- 
ceeded in the action to judgment. Upon appeal to the General Term 
by the defendant, the jurisdiction of the Supreme Court was main- 
tained, upon the sole ground that the act of 1867 did not apply to 
the case of a corporation asking for the removal of a cause, for the 
reason that a corporation could not make an affidavit as required by 
that act. 

It is not questioned that the defendant, although a corporation, was 
a citizen of the State of Ohio. But the claim is, that as the statute 
requires the affidavit to be made by the party, and as a corporation 
cannot make an affidavit, it cannot have the benefit of the statute. It 
is true that literally speaking a corporation cannot believe, nor have 
motives or knowledge. Yet a corporation can legally entertain malice, 
be guilty of fraud, libel, and other torts. Notice to its managing 
agents is notice to it ; and their motives and knowledge and belief may 
be attributed to it. We do not think there was any purpose in the 
phraseology used to exclude corporations from the benefit of the act. 
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A corporation could make the required affidavit, as it would do any 
other act, by its authorized agent, and this view is sanctioned by re- 
spectable authority. Insurance Company vs. Dunn, 17 Wall., 244 ; 
Farmer’s Loan etc. Co. vs. McQuillan, 3 Dillon, 379 ; Morrell vs. Mil- 
waukee & St. Paul Railway Co., 3 Dillon, 460 ; Shaft vs. Phoenix Ins. 
Co., 67 N. Y., 544. 

The case of Cook vs. State National Bank, 52 N. Y., 96, was relied 
upon by the court at General Term for its decision, and in form it 
was held in that case that a corporation could not make the affidavit 
required by the act of 1867, and hence could not avail itself of the 
benefit of that act. But that decision, as will be seen by the language 
used, was merely pro forma, to facilitate the final disposition of that 
case, and it was not intended to lay down a rule which would govern 
other cases. 

But further objections to the removal of the cause are now made 
which do not appear to have been made at any earlier stage of the 
case. It is said that the court at Special Term had the right to deny 
the petition for the removal on account of the insufficiency of the 
bond. But the bond is sufficient in form. It is a joint obligation, 
and is signed by one surety who is a resident of the State. The 
statute does not prescribe the form in which the security shall be 
given, nor the amount thereof, except that the same shall “ be good 
and sufficient.” The court to which it is presented obviously must de- 
termine whether the surety tendered is “good and sufficient.” It 
could doubtless require that the bond should be joint and several ; it 
could determine the amount thereof, and it could require more than 
one surety if one were insufficient, and it could require the sureties to 
justify. But it could not arbitrarily reject the bond tendered without 
specifying any cause. An orderly administration of justice requires 
that the defects should be pointed out so that they could be reme- 
died, and so it has been said in decided cases. Taylor vs. Shen, 54 
N. Y., 75; Fisk vs. Union Pacific R. R. Co., 6 Blatchford, 362, 380 ; 
Bowen vs. Chase, 7 Blatchford, 255. 

This bond is sufficient in form and substance. Upon its face it isa 
precise compliance with the act, and in the absence of any specifica- 
tion to that effect, we cannot assume that the denial of the petition 
for the removal was on account of any insufficiency of the bond. The 
petition and affidavit contain all the facts which the statute requires 
to be stated therein, but it is now objected that the affidavit which 
was made in the State of Ohio was not properly certified as required 
by chap. 133 of the laws of 1869, so as to authorize it to be read 
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upon the motion at Special Term. It is clear that it was not proper- 
ly certified under the last named act. But this again is an objection 
which should have been taken at the time the affidavit was read, and 
if not then taken it was waived. We cannot assume that it was then 
taken. There is nothing showing that it was, or that the motion for 
removal was denied on that ground. 

The order denying the motion recites that the papers upon which 
the motion was based were read, and these papers included the affi- 
davit. If the affidavit had been objected to and rejected as insuffi- 
ciently certified, it would not have been read. It was in form and 
substance all that the act of Congress required, and if there was a de- 
fect in the certification of the same under the State law, so ,that it 
could not be read, such defect could be and was by silence waived. 
The affidavit was not rejected but was read, and yet the petition was 
denied. 

It is quite obvious that the removal was denied upon the sole 
ground that a corporation could not have the benefit of the act of 
Congress. For reasons above stated that ground is not a valid 
one. The act of Congress, therefore, having been complied with, the 
cause was removed and the Supreme Court had no jurisdiction there- 
after to proceed further in the action. 

The judgment must therefore be reversed, with costs to the defen- 
dant, subsequent to its appearance in this action. 

All concur, except Cuurcn, Ch. J., and Mutter, J., not voting. 
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SUPREME COURT OF PENNSYLVANIA. 


. Error to the Court of Common Pleas of Crawford County. 


H. C. WARNER, Jr., 
Us. 
INS. CO. OF NORTH AMERICA.* 


A condition in a insurance policy requires the insured immediately after the loss 
to notify the company of the same, rendering a particular account and proof 
thereof. ‘Lhis he did not do, but notified the agent, but failed to come to terms 
of settlement. On trial in the court below he was nonsuited on the ground 
that he had not complied with the condition in the policy. 


Affirmed. 


McCoy for Plaintiff. 


Bowman, for Defendant. 


Perr Curiam. 


The 6th condition of the policy sued on requires the assured to give 
immediate notice of his loss, and as soon as possible thereafter, render 
a particular account and proof thereof, signed and sworn to, setting 
forth a copy of the written part of the policy—other insurance, if any 
—the actual cash value of the property at the time of loss—the owner- 
ship and interest of the assured therein—for what purposes used at 
the time of loss—the date of loss and amount thereof, and how the fire 
originated. This condition was not complied with, and there was no 
evidence that it was waived by the company. It is true the notice of 
loss was given to the local agent, who informed the company, and the 
company sent its adjuster to ascertain the loss. The adjuster told the 
assured to go before a justice of the peace and make proof of the loss, 





* Opinion filed Jan. 9, 1878. From Pittsburgh Legal Journal. 
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saying he had blanks for the purpose. They started together, and 
then occurred several propositions of terms of settlement, and an at- 
tempt to fix the sum, which, however, were not agreed upon. Finally 
the adjuster parted with the assured—saying he had not time to at- 
tend to the business then, and left a proposition to pay a certain sum 
which was not then accepted, and was afterward withdrawn. Some 
time afterward the assured called on the local agent to accept the last 
proposition, and was informed that it was withdrawn. Now all this 
might have been a waiver of time, and justified the delay in making 
proof of loss and complying with the requirements of the 6th condi- 
tion of the policy ; but clearly it was no evidence of a waiver of all its 
terms. When informed of the withdrawal of the last offer, the ad- 
juster not having returned, it was the duty of the assured then to have 
complied with the condition. Not having done so we cannot say the 
court erred in nonsuiting the plaintiff. 
Judgment affirmed. 


SUPREME COURT OF LOUISIANA. 


Appeal from the 5th District Court of New Orleans. 


GEORGE WOOD, Curator, 
US. 


PHCENIX MUT. LIFE INS. CO. or Hanrrrorp.* 


Where the company, uncertain as to the lawful claimant of the policy, filed a bill 
of interpleader in another State, took all the necessary steps for its own protec- 
tion, and paid in accordance with the decree of the court to the rightful party, 
po decree will be held conclusive in a subsequent suit brought by one of the 
Clalmants. 


[Norr.—The first trial of this case in the La. S. C., is reported in 2 Big., 33, 
and 22 La. An., 612 ; the decision of the lower court, in favor of defendant, being 
reversed on the ground that a judgment in another court cannot be invoked as a 
res judicata where the claimant was not a party to the suit, though it may be used 


* Opinion delivered May 28, 1874. 
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as a defense, and the company may show that they paid the rightful party, the 
case was remanded for a further trial. The subsequent decision of the lower court 
was in favor of the plaintiff, and from this decision the present appeal was taken. 
The case is alluded to in the La. Ann. as not reported.—Ep. Ins. L. J.] 


TALIAFERO, J. 


This is a suit on a life insurance policy. The plaintiff had judg- 
ment and defendants appealed. A man named Edwin D. Collier 
died of yellow fever in New Orleans, on the 28th of September, 1867. 
He had before coming to New Orleans, where he resided about a year 
previous to his death, effected an insurance on his life for one thou- 
sand dollars by the defendants. The deceased left in New Orleans 
no property whatever, except what might result from the policy of in- 
surance. The plaintiff it appears took out letters of curatorship on 
his estate, and brought this action on the policy of insurance against 
the defendants. The defendants filed the exception res judicata, 
and annexed to their exception, as making part of it, the proceed- 
ings and judgment in the case of the Phoenix Mutual Life Insurance 
Company against several parties, (among whom was the plaintiff in 
this suit,) by a bill of interpleader in the Chancery Court, in Hart- 
ford, Connecticut, and after full and proper proceedings these de- 
fendants were condemned to pay the amount claimed by the plaintiff 
in this suit to Mrs. E. Collier, the mother of the deceased, whose suc- 
cession is administered by the present plaintiff. After a considerable 
amount of litigation the case was decided in favor of the plaintiff, and 
defendants have appealed. 

Shortly after the death of the insured the amount of the policy 
was claimed by three different parties. Eunice Collier, the mother of 
the deceased, alleged that the contract of which the policy was 
the evidence, was made for her benefit, and that the policy was as- 
signed to her by the deceased upon the 10th day of November, 1866. 
Richard F. Goodman took out an administration on the estate of 
Edwin D. Collier, at Hartford, Connecticut, and was appointed ad- 
ministrator by the Probate Court of the District of Hartford. He 
claimed the amount of the policy as administrator, as Woods claims 
it here as curator. 

The company, uncertain as to which of the three demands they could 
safely pay the money, filed a bill in the Superior Court of Hartford 
County, praying that the various claimants be required to interplead, 
and litigate their claims inter sese, and praying the court to render such 
decree as would protect the company from liability for any further sum 
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than the amount insured, and by them admitted to be due. The de- 
cree of the Superior Court of Hartford County recites that “This 
court finds that the original petition was served upon Richard F. 
Goodman, one of the respondents in said petition, personally, by John 
H. Brocklesly, an indifferent person, by his depositing in the post-office 
in Hartford, Connecticut, for transmission by mail on the 13th day 
of June, 1868, and postage paid, a true and correct copy of said peti- 
tion, citation and order of notice; one directed to George Wood, New 
Orleans, Louisiana ; one directed to Eunice Collier, Steubenville, Ohio, 
as directed by an order of notice indorsed on said original petition 
by Chauncey Howard, clerk of the Superior Court, and that said 
“Howard was, by the statute laws of this State, authorized to make 
said order ; that said George Wood was personally served with the 
notice to be present at the time of taking the depositions taken by 
defendants James Collier and Eunice Collier to be used on the trial 
of this case.” 

The decree further recites that “It was also proved that said Edwin 
D. Collier did, on the 10th day of November, 1866, at Steubenville, in 
the State of Ohio, assign said policy of insurance to said Eunice 
Collier of said Steubenville, and all sums of money that should there- 
after become due thereon, and that no debts have been proved 
against the estate of the said Edwin D. Collier, and that said sum of 
money that was due on said policy of insurance belonged to said 
Eunice Collier. It is therefore ordered and decreed by this court 
that the petitioner receive or be paid the sum of $15 57-100 from said 
fund, being amount of costs and charges for petition, service of the 
same and the court fees in this case,‘and that the remainder of the 
sum, being the sum of $976 30-100 be paid to the said Eunice Collier. 

The exception we think should have been sustained. We regard 
the decree of the Superior Court of Hartford County as conclusive. 
The company it is shown have paid the amount decreed against them 
to the aged mother of the deceased son, who it is clear intended it 
for her benefit, and it would be against equity and good conscience 
to compel the company to pay it again. 

It is therefore ordered that the judgment appealed from be an- 
nulled, avoided and set aside. It is further ordered that the judg- 
ment be rendered in favor of the defendants, the plaintiff paying costs 
in both courts. 
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SUPREME COURT OF OHIO. 


OHIO FARMERS INS. CO. 
US. 


ANN BRITTON, Guarpiay, Ev aL.* 


1. A policy of fire insurance was issued by the plaintiff on a dwelling-house ‘to 
B.’s heirs,” who were the owners thereof, subject to an unassigned dower in- 
terest therein, of their mother, the widow of B. The application, which was 
made part of the policy, was made by the widow, and contained a representa- 
tion that the property was in the occupancy of the applicant, and was not in- 
cumbered. It was stipulated in the policy that ‘* if the premises insured here- 
in, be incumbered in any way, this policy shall be void, unless the true title of 
the assured, and the incumbrance on the premises, be expressed in the applica- 
tion.”” In an action by said heirs upon the policy to recover the l\ss insured 
against, the property having been consumed by fire, the company claimed that 
the dower interest of the widow was an incumbrance that avoided the policy. 

Held, whether the dower right of the widow was an incumbrance or not, within 
the above stipulation, she having an insurable interest in the property, the 
application is to be regarded us referring to that interest, as well as to the inter- 
est of the heirs of B., and hence, that the representation in the application, that 
the property was not incumbered, was true. 


Motion for leave to file a petition in error to reverse the judgment 
of the District Court of Marion County. 

The original action was brought upon a fire insurance policy issued 
by the plaintiff in error, to the heirs of N. B. Britton, on a dwelling- 
house and the furniture, clothing and provisions therein. The facts 
necessary to an understanding of the questions decided are as fol- 
lows : In October, 1872, N. B. Britton died intestate, seized of a farm 
in Big Island township, Marion County, leaving Ann Britton his 
widow, and ten children his heirs at law. 

In the years 1874 and 1875, Mrs. Britton and the older children 


* Decision rendered April 23, 1878. 
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erected a dwelling-house on the farm for the family, which continued 
to reside there until the same was destroyed by fire. 

Five or six of the children were then minors. The dower interest 
of Mrs. Britton in the premises had not been assigned. On the 28th 
day of July, 1875, before the dwelling-house was completely finished, 
she made an application to one John W. Hughes, an agent of the 
plaintiff, for insurance upon the dwelling-house, he calling at her 
residence to make out and receive the application. Among the ques- 
tions and answers contained in the application were the following : 
“Are the buildings insured occupied by the applicant, or a tene- 
ment?” Ans. “Applicant.” “Is the property incumbered?” Ans, 
“No.” Then follows a stipulation in the following words: “And the 
applicant hereby covenants and agrees to and with said company that 
the foregoing is a true and full exposition of the facts in regard to 
the condition, value and risk of the property to be insured, so far as 
the same are known to the applicant and material to the risk.” 
Signed Ann Britton. On the 6th day of August, 1875, a policy of 
insurance for five years on said dwelling-house, and the household 
furniture, clothing and provisions therein, was insured by the com- 
pany, on said application of “N. B. Britton’s heirs,” in the sum of 
$1,600 on the dwelling and $600 on the contents. It was provided by 
the policy “that the application referred to in this policy shall be 
considered a part of the contract and a warranty by the assured,” 
and that “if the premises insured herein be incumbered in any way, 
this policy shall be valid, unless the true title of the assured and the 
incumbrance on the premises be expressed in the application. On 
the 2nd day of October, 1876, the house and contents were con- 
sumed by fire. In the action to recover the loss, brought by said 
heirs, among other defenses the company set up : 

1. That the dower interest of Mrs. Britton in the premises consti- 
tuted an incumbrance upon the property insured, and therefore that 
the policy was void. 

2. That on the day before the fire occurred, the said agent of the 
company having learned that some part of said dwelling-house had 
been saturated with coal oil, was about to cancel said policy in pursu- 
ance of a right reserved in the policy to do so, when it was agreed 
between the plaintiffs below and said agent, that said policy should 
not then be canceled, but that said plaintiffs should keep watch of 
the property, and guard it from fire until instructions to the agent 
should be received from the home office. This agreement the com- 
pany alleged the plaintiffs had failed to comply with. With this de- 
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fense the reply took issue. On the trial the company offered to 
prove that such arrangement was made between Mrs. Britton and 
said agent. 

To the testimony so offered the plaintiffs below objected on the 
ground Mrs. Britton was not authorized to make said agreement, if 
the same was in fact made. 

The court sustained the objection and the company excepted. The 
jury returned a verdict for the plaintiffs, which the company moved 
to set aside, and for an order granting a new trial on the ground that 
the verdict was contrary to the evidence. It also moved for judg- 
ment on the pleadings, the facts above stated appearing therefrom. 
The court overruled both motions and gave judgment on the verdict. 
To this ruling the company excepted on error. The District Court 
affirmed the judgment. 


W. A. Davis, for the motion. 
Kine & Tiven, contra. 


Boynrtox, J. 

It is not material to inquire whether the unassigned dower right or 
interest of Mrs. Britton in the dwelling-house insured was, or was not, 
an incumbran e thereon within the meaning of the stipulation con- 
cerning incumbrances contained in the policy. The application for 
insurance was made by her, and was by the terms of the policy 
made a part thereof. She bad an insurable interest in the dwelling- 
house, «8 well as in the household goods therein. The estate of her 
children was that of tenants in common. 

From the time her husband died until the time the dwelling-house 
was destroyed by fire, she and her children, many of whom were mi- 
nors, and incapable from immaturity of their years to enter into busi- 
ness relations, continuously occupied the premises, and meantime 
erected a dwelling-house thereon without any severance of the inter- 
ests they respectively owned in the property. 

In this condition of ownership, and while this relation subsisted, 
Mrs. Britton made the application for the insurance. She assumed to 
act for her children without any special appointment or authority. 
There can be little doubt that she sought to effect insurance of the 


entire property or ownership in the building insured—as well the inter- 
est that belonged to herself, as that which belonged to her eliliren. 
It is true she did not in form sign the application as their agent, but the 
policy having been issued to and accepted by them, we must assume 
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that she was acting for them. But it is equally clear from the appli- 
cation, that she was acting for herself, and representing her own in- 
terest in the property as well as that of her children. There was 
nothing on the face of the application indicating that insurance of the 
property was sought on behalf of any one save the applicant. 

Indeed nothing appears on the face of the application tending to 

show the heirs of N. B. Britton had any title whatever to the property 
on which insurance was desired. That they had such title is not 
doubted. Nor is it doubted that Mrs. Britton had an unassigned 
dower interest therein. 
- Ifthe property should be destroyed by fire without insurance, both 
interests would be lost. Hence when the inquiry was made as to 
whether the property was incumbered, she would very naturally 
understand it to refer to the interests that she sought to have the 
policy cover. It either had reference to the dower interest of the ap- 
plicant alone, or it had reference to incumbrances on such interest, 
and that of‘the heirs combined. Let it be referred to either and the 
representation that the property was not incumbered was strictly true, 
and being true its effect is not to be destroyed or varied by the cireum- 
stance that the policy was issued to the heirs alone. 

The issuing of the policy to the heirs instead of the widow and heirs 
was the act of the company. It nowhere appears to have been done 
in pursuance of any direction given to the company by any one inter- 
ested in the property, nor upon any statement, oral or written, that 
Mrs. Britton’ was acting exclusively for them. Weare therefore of 
the opinion that the dower right or interest of Mrs. Britton in the 
property actually insured formed no impediment to the right to re- 
cover upon the policy. 

The remaiuing question involves the correctness of the ruling of the 
court that an agreement between the agent of the company and Mrs. 
Britton, by which she undertook that the plaintiffs below should guard 
the property from fire until the company could be communicated with, 
did not bind the heirs unless she was authorized to act for them. 
This ruling was right. Authority to bind the heirs by such agreement 
could not be implied from the relation existing between them and the 
widow. 

Leave refused. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Wayne County. 


MONROE COUNTY MUTUAL INS. CO. 
Us. 


ROBINSON. 


Want of title of the insured is no defense in an action on a policy of fire insurance, 


if the insured entered upon his land and took his insurance in good faith, un- 


der a reasonable and honest belief that be had title, and if he did not with- 
hold the knowledge of a dispute about his title in bad faith. 


A court can exercise a sound discretion in controlling the examination of wit- 
nesses ; therefore it was not error to stop a cross-examination of sixty-five 
minutes relating to trivial matters. 


Covenant, by Robinson against the Monroe County Mutual Insur- 
ance Company, on a policy of insurance issued to him on a store and 
dwelling, and the goods and furniture therein contained. Pleas, non 
est factum, and specially that the building was erected on land of 
another on which plaintiff was a trespasser, and also that facts material 
to the risk were withheld by the plaintiff. 

Upon the trial, before Water, P. J., it appeared that the plaintiff 
purchased a lot of ground from one Sheerer, in March, 1872, and 
immediately began to erect the building afterward insured, which he 
finished that spring. On July 30, 1872, the Pennsylvania Coal Com- 
pany brought ejectment for the lot on which the plaintiff had built. 
The writ of ejectment was served August 6, 1872, and on the same 
day the policy in suit was executed. The building insured and its 
contents were destroyed by fire on June 3, 1875. Some time after- 
ward the Pennsylvania Coal Company obtained a judgment in eject- 


* Decision rendered May 6, 1878. From Pittsburgh Legal Journal. 
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ment against the plaintiff, and recovered possession of the lot on 
which his building had stood. It was disputed whether or not the 
plaintiff wrongfully withheld from the company the fact that his title 
was imperfect. The plaintiff testified positively that the first notice 
he had of another claim was the service of the writ of ejectment. 
While digging the cellar, however, one of the company’s employees 
said that he thought the plaintiff was digging on the company’s land. 
In consequence of this, the plaintiff went to Honesdale to inspect the 
records, and found that the company’s deed, as recorded, did not in- 
clude his lot. Even after service of the ejectment he had no idea 
that he was out-ide of his line. On the other hand, several witnesses 
for the defendants testified that one Mills, an employee of the com- 
pany, told the plaintiff, when he first began work, that the land be- 
longed to the company, and that if he built on it, he would lose it. 

During the trial the cross-examination of Mrs. Robinson by the de- 
fendants’ counsel, on various items in the bill of particulars of the 
goods destroyed, was stopped by the court, to which the defendants 
excepted, and the court sealed the bill as follows : “ After sixty-five 
minutes’ cross-examination, the court stopped the minute inquiry 
into trivial matters as embraced in the statement.” 

The defendants presented the following points : 

1. If the land on which the building was erected belonged to the 
Pennsylvania Coal Company, and the plaintiff entered upon said land 
as a trespasser, and erected his buildings, he had no insurable inter- 
est and cannot recover. <Avnswer. We affirm this point as a legal 
principle ; but we refer it to the jury under the evidence as a question 
of fact whether the plaintiff entered upon this land as a trespasser, 
or under a reasonable and honest belief that he had title to it. 

2. If the jury believe that the plaintiff knew at the time of his ap- 
plication for insurance that the title to this property was in dispute, 
and did not notify the defendants or their agent, he withheld a fact 
material to the risk, and canndt recover. Answer. We leave it to the 
jury as a question of fact under the evidence whether the plaintiff had 
such knowledge, and with intent to deceive or practice fraud upon the 
defendants, withheld such knowledge. If he did, the point is well 
taken—is affirmed, and the plaintiff cannot recover. 

To these answers the defendants excepted, and a verdict and judg- 
ment having been given for the plaintiff, took a writ of error, assigning 
for error the exceptions noted. The sixth assignment was in these 
words : “The court erred in peremptorily stopping the cross-exam- 
ination of the plaintiff's wife at the time she was being cross-examined 
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with reference to the items of the written statement of the loss fur- 
nished by the plaintiff, about books and other property belonging to 
her personally.” 


H. M. Seery, E. O. Hamuin and C. 8. Minor, for the Plaintiffs in 
Error. 

Gero. W. WALLER, contra. 

Perr Curiam. 

Under the charge of the learned judge in the court below the jury 
have found as facts that the plaintiff entered upon the land and took 
his insurance upon his building and stock of goods in good faith and 
under a reasonable and honest belief that he had title, and that he 
did not withhold the knowledge of a dispute about his title in bad 
faith. 

Under these circumstances we cannot perceive any good reason why 
he should not recover the loss under his policy. To hold the opposite 
would be to assert that no valid insurance can be effected by any one 
whose title happens to be questioned by some one, no matter how 
groundless the claim, or else that in every such case he must prove a 
good title in himself before recovery. 

The sixth assignment of error omits the important ground stated by 
the court for stopping the cross-examination of Mrs. Robinson, viz.: 
“ After sixty-five minutes’ cross-examination the court stopped the 
minute inquiry into trivial matters as embraced in the statement.” 
To hold that a court can excrcise no sound discretion in controlling 
the examination of witnesses would confer a latitude of privilege upon 
counsel incompatible with the interests of justice, and make the judge 
on the bench a mere cypher. We discover no abuse of discretion on 
the part of the court in calling time upon the counsel. 

Judgment aftirmed. 





DIGEST OF DECISIONS 


IN THE LOWER COURTS. 
From various sources, not official. 


Lire.— Circular as Evidence.—Non-forfeiture. 

In an action upon a policy of life insurance, evidence of the whole- 
sale issuance by the defendant of a circular apprising its policy- 
holders that its policies are to be made non-forfeiting so far as the 
“premium reserve ” will make them so, is held admissible in evidence 
as tending to show that the insured failed to pay his last premium by 
reason of reliance upon the promises of such circular ; and if the 
jury find the fact to be so, the policy is not to be forfeited during 
such period as the “ premium reserve ” will cover. 

Steel vs. St. Louis Mut. Life Ins. Co.—St. Louis, Mo., C. A. 


Intanp.— Reshipment. 

Where an open cargo policy had been issued to an insurance com- 
pany to A., and A. reported a shipment on a named steamboat, which 
was accordingly entered upon the book annexed to the policy as in- 
sured thereby, and during the voyage the property was without 
necessity reshipped and lost, held that the insurance company, not 
assenting to the reshipment, was discharged. 

Malinckrodi vs. Jefferson Ins. Co.—St. Louis C. A. 


Fire.—Cancellation.—Agent’s Authority. 

Where a policy of insurance reserves no power of cancellation, it 
cannot be canceled ai the option of the company, and evidence that 
the agent of the insuring company gave notice that the policy was 
canceled, and requested its return, does not show a cancellation 
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where it does not appear that the insured assented, or that the per- 
son to whom the notice was given, was the agent of the insured. 
An agency to procure insurance is ended when the insurance is pro- 
cured and the policy delivered to the principal ; and the agent em- 
ployed to procure the insurance has no power, after the policy is de- 
livered to his principal, to consent to a cancellation. 

Rothschi.d us. Cent. Ins. Co.—St. Louis, Mo., C. A.—April 1878. 

Fire.—lemoval of Building.—Assignment. 

The building insured was described as a “two-story frame dwelling 
house, on west side of Kings Highway, near present terminus of Lin- 
dell Avenue, St. Louis, Mo.” After insurance and before destruction 
it was moved two hundred feet north. The same description was as 
applicable after as before its removal. Held, that the effect of the re- 
moval upon the risk was not a question of law, but of fact, there be- 
ing no condition or covenant in the policy that the building should 
remain where it was. 

A. effected insurance with B., and shortly afterward caused a memo- 
randum to be made in writing on the policy, with the consent of B., 
that the loss if any was to be paid to C. Held, that C. was not the 
assignee of the policy, but was the party to whom the loss, if any, was 
payable. If this memorandum was made as collateral security to C., 
for a debt owing him by A., payment of the debt will, without more, 
enable A. to recover to his own use any loss on the policy. During 
the time when the debt to C. continued unpaid, A. sold to D. the pro- 
perty insured, informed B. thereof, and caused a memorandum to be 
made on B.’s policy register, stating the value of the policy, and that 
it was transferred to D. Held, that this memorandum made by B. 
operated as an assignment of the policy to D. The debt to C. was 
paid by D., after which the property was destroyed by fire. Held, 
that D. was entitled to recover the loss. 

Grisiwold us. American Central Ins. Co.—St. Louis C. A. 





